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LORD JUSTICE THORPE: The appellant appears this morning in person with the
assistance of a Mackenzie friend to pursue an application for permission to appeal the
order of HHJ Shipley sitting in the Sheffield Combined Court Centre on 13th January
2004. The application was listed before Wall LJ on 23rd March when he ordered an oral
hearing on notice with appeal to follow if permission granted.
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There can be no doubt at all that Wall LJ's objective was to bring the parties to the court
so that he could more profoundly test the causes and the possible resolution of the
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seemingly implacable obstruction to spontaneous natural contact between the father and
his two children who are L, nearly 13, and A, 10 and a half.

The judge concluded his brief judgment by saying:

"It is particularly important, in my judgment, that both [the respondent] and [B] attend
the hearing, both plainly have important professional commitments, and a date should be
fixed which is convenient to both, consistent with the need for the case to be heard
swiftly."

The reference to professional commitments arises from the fact that the mother, the
respondent, is a general practitioner and B is a CAFCASS officer who ha a Yittle

while acted as guardian to these two children.

Wall LJ's intention has unfortunately been frustrated because th%es&nt has filed

with the court a skeleton argument in which she says: \'\

"T have been advised not to attend court because of my@m % dition. I am signed
off work because of the complications of pregnancy. I% ly 28 weeks pregnant
with twins and attendance could precipitate premaﬂ% ur resulting in premature
babies at risk of death or serious long-term disatﬁli%

u\ed by a development that he could
y is to hear the forceful and plausible
bmissions of Mr Lopez on behalf of the

Accordingly the scheme of Wall LJ has bee
not have foreseen. All we have been able t
submissions of the appellant and the he
guardian.

The appellant's essential sub mg that contact between himself and these two
children has a 7-year histor ich¥objectively reviewed with the benefit of hindsight,
demonstrates that this is who is implacably opposed to contact and who has

progressively used onef{plo ter another to frustrate the development of a natural
relationship between% and father.

He further Ch% ecourt with naivety in failing to perceive this reality and in failing
to challengeythe er head-on. He also charges CAFCASS service with having failed
these ch@nﬁa\ling too readily accepted the mother's apologia and in failing to work
direc e children beyond the traditional role of interview leading to report.

rdingly, the appellant submits that HHJ Shipley on 13th January fell into error when
missed the mother's stance as being one of implacable hostility. He says that it is
essential that this court now intervenes. That case for intervention is strengthened by the
fact that HHJ Shipley's January order at least ensured for the father six-weekly visiting
contact with A which between the date of order and today should have resulted in two
meetings, each of 3 hours' duration, in the Matlock area. Neither has taken place. The
mother is seemingly once again in breach.

We know from the written skeletons that she has filed that her defence is that on each
occasion the father either came without, or indicated that he would come without, his
baby son M and that accordingly A, predictably and reasonably, refused to go to the
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meeting. There is nothing in the form of the court order which would suggest that that
evidence would constitute a good defence to a committal application.

However, in fairness to the respondent, paragraph 26 of the judgment of 20th January is
in these terms:

"I also appreciate the practical difficulties in bringing [M] to B, particularly in inclement
weather, for short periods of visiting contact. The father may feel that in those
circumstances, he is unable to take up such contact. I know not."

That brief citation suggests to me that HHJ Shipley might well be supporti f the
mother's case on this issue. However, the fact remains that at the end woeful
litigation history, the father is faced with an order which gives him no n’three
hours every six weeks with one of his two children, and that order is n he paper
it is written on, since on the only two occasions when contact was%@rde take place,

there has been no compliance. \ )
So what is the way forward? Mr Lopez, skilfully o g, the view of B, the

experienced guardian, says that M is the key to future& “ Any hope of meeting
between father and A rests on that slender thread. For t to interfere with the order
below and to adopt a more proactive policy runs.thqq ofsestroying that slender thread
so the children would be even worse off. \

harmful to the children, but the very pr: ntact; and accordingly this court should

It is submitted on behalf of B that it is no etipgs with the father that are potentially
be extremely wary of interfering and t Rcan do better than HHJ Shipley.

the Family Division. He sa mother should be required to re-engage in family

therapy. He says that t ther should be required to undergo a psychiatric or

psychological assessment ofwhier parenting skills and of her readiness to promote a

positive relationship father and children. He says that NYAS should be invited

to come into th ) only to represent the children but to bring to bear their skill

and experienc&h Iping children to a better understanding of the need for a positive
h the absent parent.

The appellant's specific suggeﬁ& hat this case should be transferred to a judge of

relationshipgvit
Mr &pts that this case merits elevation to a judge of the Division. He accepts
th ption of family therapy would be, at least in theory, of great benefit to the
ts'and children. He doubts the value of an assessment of the mother's psychological
and points out there is no power to order it. He opposes the introduction of NYAS
simply on the basis that the children have a relationship with B and should not be
exposed to the introduction of strange professionals.

Let me then consider in turn these various options. The Family Division judge: it is a
regrettable feature of this case that when a previous attempt was made to elevate the
issue to a Family Division judge it only resulted in the case being listed before a circuit
judge sitting with his section 9 powers. It is a case in which the passage of the years has
almost become conclusive and should not be allowed to become conclusive without a
major judicial effort to rescue for these children a relationship with their father before it
is too late. The mother is already saying in her skeleton: L is nearly 13, L is taller than I
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am, how can I be expected to force him to do anything he does not want to do? And the
same argument will undoubtedly be advanced in relation to A in the fullness of time.

So it seems to me that this case should be elevated to a Family Division judge at the
earliest opportunity and before the fixture in the county court which is for 13th July.
How is that to be achieved? That depends on the investigation of the deployment of the
judges of the Division. If the Clerk of the Rules can list this case in London with a
realistic time estimate of, I would hazard, half a day before 13th July, well and good. If
she cannot, then arrangements must be made for the case to be listed in front of a judge
of the Division on circuit, preferably on the North Eastern circuit but, if that proves
impossible, on the Midland and Oxford circuit. This case is urgent and cannot imply
again delegated to a circuit judge exercising section 9 powers.

I turn now to therapy. This is something that was attempted in Marchfan ril 2003,
only just 12 months ago, and it was something considered by HH) Shi at an earlier
hearing in October. In the course of that judgment she said this\ °

€

"The parents saw Mark Pearson [he was the family the oi ]% imes (in March and
April 2003). The father paid the fee for the sessions. The% illingly engaged in the
process, and Mr Pearson was impressed with their ef identified high levels of
mistrust and anger between the parents indicatin r of outstanding unresolved
emotional issues between them. While ever the UKX difficulties remained, he said,

they seemed to block any effective commpyalicati etween these parents. There is
insufficient goodwill in the adult relationship:

"Mr Pearson recommended that the p
appropriately qualified practitione

sider further meetings together with an
der to begin the process of addressing their
unresolved difficulties. He fe the process to succeed, both parents need to
believe that change is possi need to want to be involved in the process. The
father's current evidence i% is willing; the mother's evidence to me is that she is
not, because of somethgf,iJ the father said in an earlier session which leaves her
feeling that the proc% d be pointless. It seems, therefore, that the case cannot at
this stage be pr way of therapy."

accepta nifestly there are between these adults unresolved areas of conflict which,

unles , will continue down the years to resound to the prejudice and harm of

th children. A process of family therapy is infinitely more likely to lead to
tion than continuing litigation between them.

With respe§ to judge, that seems to me altogether too passive an assessment or

Accordingly in my judgment it would have been better if HHJ Shipley in October had
taken a stronger line with the mother and pointed out to her that her seemingly slender
ground for refusing to re-engage in a process of family therapy was something that might
lead the court to draw adverse inferences as to her commitment to progress towards a
spontaneous and natural relationship between father and children.

So whilst the court has no power to order the respondent to re-engage in a process of
family therapy, it is relevant to observe that her present condition, signed off work, at
least gives her plenty of opportunity, plenty of availability, and if it emerges before the
judge of the Division that reasonable proposals, reasonable both as to time and location,
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have been advanced for the revival of the family therapy and she has continued to refuse,
then she must understand that the court may draw adverse inferences against her.

As to the third possibility suggested by the appellant, namely an assessment of the
mother's parenting skills, it seems to me that at this stage it would not be helpful to
expand that as something that could be usefully undertaken on a unilateral basis. It is
only something that could be understood in the context of continuing litigation. I am
urging these parties to consider a process that is more therapeutic than adversarial. If in
the end there has to be a resumption of adversarial exchange, any direction as to
assessment is better done by the trial court, and possibly on a basis that involves both
parties rather than one party alone. So I would dismiss that as a present option.

The fourth option to involve the National Youth Advocacy Service: | viously
influenced by the experience of Wall LJ as recorded in his judgment i % of A A
delivered on 4th February 2004. It is plain that B has reached th nci%professional
road to the extent that the appellant has in reply suggested t bmissions to this
court sound more like the submissions of an apologist for t am not myself

adopting that characterisation but it is indicative of the A which the appellant has
lost confidence in the interventionist and therapeutic role K CASS service.

We all recognise the extent to which the CAFC ice has been overstretched in
recent years and how it has struggled to maintain imary service to the court, namely
the service of investigation and reporting. B se calls for something different. It
requires that as yet largely undeveloped the CAFCASS service, namely the
resource to work with the family to bt the implementation of difficult orders.
Accordingly, it seems to me that i be appropriate for the National Youth

Advocacy Service to be invited, at onsider this case and to see whether it would
not from its resources, perh eSsagestricted than those of CAFCASS, be able to
undertake direct work to try. about the implementation of the existing order or
such future orders as ma b%

y the judge of the Division.
Reference to existiné’brings me to my last point. Contact is due to take place on

8th May and o e. It is certain that there will be no listing before the family
division judg h May and it is possible that there will be no listing before 19th

the visi

tike place.

June. So I E sh towmake it plain to the respondent that these two contact orders stand and

it is predictable that she will continue to interpret compliance as being
al upon M's inclusion in the party travelling to B, I would suggest to the
nt that he makes the exceptional effort to include M in the party on 8th May,
providing that can be done without risk of harm to M. Obviously if the appellant takes
that step and contact does not take place, it will have demonstrated convincingly the
force of his submission that the absence of M is but a pretext.

More than that I would not say, given the intention of this court that there should be an
early review by a judge of the Division. I would simply grant permission and vary the
order of 20th January to the extent indicated, that is to say to vary the provisions for
future review without in any way varying the provisions for continuing contact between
this date and whatever date may be fixed for review.



29. The order of transfer to the High Court for listing before a judge of the division and not a
deputy or a section 9 judge will be recorded, as will be recorded the invitation to the
parties to re-engage in family therapy.

30. MR JUSTICE BENNETT: I entirely agree with all that my Lord has said. I only wish to
add that this may now represent the last practicable opportunity the court has of trying to
bring about proper and meaningful contact between the children and their father.

31. I therefore entirely agree with all that my Lord has said and in particular his proposal that
this matter be transferred to a High Court judge of the Family Division sitting either in
London or on circuit for a very urgent hearing prior to 13th July 2004. I also with
his comments about the involvement of NYAS and that the contact visits betse her
and children in May and June 2004 ordered by HHJ Shipley are to take plaQ

Order: application allowed
Q
32. LORD JUSTICE THORPE: Well, an order will be drawn y. Mr Lopez we
would be grateful to you if you would do one morefthi @ hat is to assist the
associate with drawing the order because it is not entirel orward. Obviously the
appellant has his right to be involved in the drafting pr s but it is more technical than
anything else.

33. MR LOPEZ: Can I indicate one thing? Alt &aring was on 13th January, the
order was actually made on the 21st as | S it at page 383, the judgment being
given some days later, so may I change réference to the amendment?

34. LORD JUSTICE THORPE: Y % rry. Thank you for that correction. Any point
from you? X‘

35. MR SPARKE: Very brie
nor is she represented
May I ask that your j
of it?

ord Since mother is unfortunately not present today,
find it difficult to get full knowledge of this judgment.
is prepared at public expense so that all parties have a copy

36. LORD JUSTIC ORPE: Yes, public expense. You are not represented to avoid the
cost of t&tion or of choice?

37. M E: To avoid the cost of representation. I was at one stage.

38. JUSTICE THORPE: Of course. We will say at public expense. Again I ask the
shorthand writer if she would be kind enough to expedite the transcript and I will try and
approve it quickly.

39. MR LOPEZ: May there be a detailed assessment of the respondent's costs?

40. LORD JUSTICE THORPE: Yes, of course, and once again, Mr Lopez, I express our
gratitude to you and to B.



