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Lord cFarlane:
1I.T an application for permission to appeal made by the mother of three boys in which
she o challenge the order of Mrs Justice Parker made on 23™ December 2013. The

boys are A, born [a date in] 1998, and now aged 15%2, B, born [a date in] 2000, and now 13%2
and C, born [a date in] 2002 and therefore now aged 113 years.

2. Prior to January 2013 all three boys had lived with their father and mother. However, on
18™ January 2013 the eldest boy, A, who had for some time displayed violent and destructive
behaviour, caused such damage in the family home that he was arrested. Thereafter he was
placed in the care of his paternal grandmother for a period of six weeks. One week later, and
without warning, on 25" January 2013 the mother left the family home with the two younger
boys, B and C. She took up residence in a local refuge where she has resided ever since. A
joined the younger children and their mother in mid March 2013.



3. The proceedings before the court were private law proceedings in which the father was
initially seeking contact. The case has a busy procedural history including a number of
hearings before His Honour Judge Newton and, at other times, Parker J. The order of 23
December 2013, which is the target of the mother's present application for permission to
appeal, provided for the immediate removal of all three children from her care. The judge
made a residence order for A to the paternal grandmother until further order, and an order in
similar terms placing the younger two boys under a residence order to the father. The order
provided that the mother was to have contact on at least one occasion per week, but all such
contact was to be supervised by the local authority.

4. The Notice of Appeal, which was filed on 10" January 2014, raised a substanti r
of criticisms relating to the process adopted by the judge and, ultimately, chall
decision to make a "pre-emptory" change of residence at the December hearifig. 8
March 2014, at an oral hearing, I adjourned the issue of permission to a eaﬁw heard by
the full court with the appeal to follow if permission were granted. \

5. 0n 14™ April 2014 we heard the mother's application for h 's% appeal. At the
conclusion of the very clear and helpful submissions by her le ﬂ‘& nsel, Mrs Jane
Crowley QC, we concluded that permission to appeal shoul% sed. We announced our

decision at the conclusion of the oral hearing, indicatin d set out our reasons in
reserved judgments.

Background

6. Although this case has generated a great erwork, it is possible to identify two
central themes within the evidence. Firstl other made a range of detailed allegations
against the father with respect to his ph sexual relationship with her, and,
separately, on the basis that he had to time used excessive physical force in
chastising the boys. The second of evidence relates to the mother's ability, or
inability, to provide consisten %, nd safe emotional parenting to the boys. This latter
m

factor includes, as the judge find, the potential for the mother to manipulate the boys
into making allegations a father and refusing to take part in contact visits to him.

7. In order to mak&;‘h of what follows, it is necessary to set out the bare bones of the
chronological history which catalogues the development of evidence with respect to each of
these two core es.

8. On 013 the mother applied for an injunction against the father under the Family
Law and made applications for residence and supervised contact orders with respect
tot ildren. In her witness statement supporting those applications the mother did not

complain that she was the victim of any physical or sexual violence from the father save for
one occasion nearly twenty years earlier prior to their marriage. She did, however, allege that
the father was highly controlling and threatening in his manner towards her and that he would
regularly assault the children and, in particular, would take a belt to them if he considered
that they had misbehaved. The father issued a counter application for contact and specific
issue orders regarding the children's schools.

9. The first court hearing took place on 15™ April 2013 before DJ Hodges. At that hearing the
mother's position had changed from one of supporting supervised contact between the
children and the father. Her case was that the elder boy, A, opposed the two younger children



having direct contact with the father and the mother herself therefore opposed direct contact
for any of the children. At the hearing the District Judge explicitly stated that the court would
start with the presumption that children should grow up knowing both parents. Some 2 hours
after the conclusion of that hearing the mother and A attended the local police station and
made allegations about the father's behaviour. The police record shows that, in addition to the
allegations of violence towards the children, the mother alleged that the father had also been
violent towards her, but that his abuse of her was "mostly emotional and sexual".

10. On the following day, 16™ April, police visited the mother and the children at the
refuge. Notes of that visit indicate that C and A made allegations of physical assault by their
father, but that these were not substantiated by B's account. The mother's complaint of
emotional and mental abuse. She made an historical allegation that he had raped e
stated that he had physically abused her, but that this had not happened for so
subsequent police interviews (in April and in September) the mother came t
allegations of repeated rape and controlling behaviour. (Q‘

%
11. On 23™ April A undertook a formal Achieving Best Evidence [} terview with the
police in which he made various allegations of physical assa ij er, including the
use of a belt. ‘\

12. Matters then took a striking turn when, on 301 Apri Q&r filed a statement
exhibiting a number of notes and other documents w i\ e mother which described
how she had herself been violent to the children, t as unable to cope and was unable
to control her consumption of alcohol.

13. At his subsequent police interview the ied the allegations of rape, violence and
controlling behaviour. He accepted tha 1 ne of A's violent outbursts he had physically

intervened. @

14. The first hearing before P @ k place on 7" May 2013 in which the judge heard
oral evidence from the mothé, fa and paternal grandmother. The judge's judgment on
that occasion indicates th e'background material produced by the father, originating as it
did from the mother , suggested that the father's case that the mother was
emotionally very trdubled, was borne out. The judge said that the material that had been
produced "worries me'in the extreme, particularly the mother's reference to drinking,
Alcoholics A@oﬁs and being physically out of control with regard to the children". The
case was in which allegations flowed in both directions.

15. g heard the mother's oral evidence with regard to the father's behaviour and, in
part ,his use of a belt on the children, the judge was plainly unimpressed with her
credibility and stated "I thought that the mother's evidence with regard to the belting was all
over the shop to put it bluntly as to what actually she said had happened and what precisely
she knew". The judge was, however, plainly impressed with the "quite excellent" paternal
grandmother who the judge described as being "true as steel, stout as oak".

16. As a result of this, her first encounter with this case, the judge developed a very clear
strategy as to the way forward. Whilst expressing concerns that the mother's presentation, and
the children's allegations, might indicate that the children had become "recruited children", in
the sense that they had fallen in with their mother's view of matters, the judge was prepared
to accept, for the moment, that these matters were as a result of her troubled emotions and



were not deliberate acts. The judge therefore ordered that the two younger children should be
made available for contact with their father each Saturday during the day, but that all such
contact should be supervised by the paternal grandmother and a paternal aunt. A was free to
attend contact with his father and brothers should he desire. The judge fixed a further hearing
for the end of June.

17. Three days later, on 10" May, the mother made a without notice application to stay the
contact order. Fortunately it was possible for the father and his legal team to attend court on
that hearing before Parker J, who, having heard the matter, dismissed the mother's
application. It is apparent that, again, the judge heard oral evidence from the mother on that
occasion. The judge records the mother as saying that she was not relying on her seri
allegations of domestic violence against herself and the children in opposing cont
upon the need for the family to "heal" from the difficult marriage and marital ci
and for the children to repair their relationship as siblings before contact could t
place. The judge expressed great concern about what she perceived as r‘;l%'s shifting
stance in the proceedings, which did not demonstrate a solidly-fourided set upon which
the court could place any confidence. The mother's application for, s founded upon
A refusing point blank to attend any contact with the father a@? r children being

said to be visibly upset and awake all night after being told of sal for contact. The
judge on this second hearing expressed herself as having fa% ause for concern as to the
extent to which the children had been drawn into adult nd adult perceptions. The

judge considered that the mother's "havering and waveti ut what her case actually is"
supported her view that a firm grip was needed to be taken on contact before there was
further opportunity for matters to deteriorate. The'y herefore repeated that she expected
contact to take place in accordance with th@

18. On 28™ June all three children WCI‘C% ed by police and made allegations of

violence against their father. :\'

19. The judge had directed the foc ority to provide a report pursuant to Children Act
1989, s 37. In that report, W@ ated 26" J uly, the local authority recommended that no
contact with the children'% hould take place "for the time being".

20. At the end of te , and again in a revised document one week later, the mother
filed a detailed sehedulerof allegations. That second (revised) document raised, for the first
time during “process, allegations of rape "on numerous occasions" from 1992
onwards.

21 ge the father filed additional material including video, audio and photographic
evi hich included a film apparently taken by A of a violent assault by C on B. It was
apparent that the father was not present in the house and the children were in the care of the
mother, who, apparently, can be seen ineffectually attempting to stop the assault and then
leaving the room. This material was viewed by Parker J during a hearing on 29"

October. That hearing, which had been intended to be a substantial fact finding process, was
thwarted in two respects. Firstly, sadly, the mother's father had died some five days earlier
and she was not available to attend for all of the three or four day trial. Secondly, as a result
of a failure by the police to respond to orders for disclosure, the court did not have access to
key police records. The case was therefore adjourned part heard. However, at this hearing the
court again heard evidence from the mother, father and paternal grandmother. In a short
judgment given on 30™ October the judge concluded that the risk of the children being put



under pressure by the mother was very high in the light of the mother's inability (apparently
demonstrated in the witness box) to restrain herself in airing what she says about the father,
including allegations of rape, in the children's presence. The judge concluded that
professionally supervised contact was not in the children's interests, as there was a high risk
that the children would understand that they should behave badly at contact so that this
behaviour would be seen by the contact supervisors.

22. Although the judge was plain that the fact finding process was not concluded, and that she
kept an open mind, she was struck by the fact that the two younger children had not made
assertions of being belted by their father until after the judge herself had made her adverse

comments relating to the mother's oral evidence at the May hearing. The judge serio
04‘05{?&

entertained the view that the younger children may well have sought to provide c ion
for the allegations that were being made by picking up from the mother's conv i ther
directly with them or by overhearing what she said to A, what the issues in the ¢

were. The judge therefore considered that contact should be reinstated te the I as soon
as possible for the younger two children. The judge was clear that,‘bec ofbA's alliance
with his mother, he should not attend those contact visits, but coulds.i ed, have

supervised contact with the father. The matter was set down X he fact finding
process at a two day hearing on 19" December. \

23. Between the October and December hearings conta gﬂce, but not without
incident. It is not necessary to spell out the details, bu&'&r equence of the difficulties on

4™ December the father applied to enforce the congact and applied for a residence order
with respect to the two younger boys.

24. The fact finding hearing concluded on %Oth December with judgment being given
on Monday 23" December. On the irs%e he hearing the court ordered that B and C
should stay overnight that night wi e r. During their stay the two boys received a
text message on their mobile ph eir elder brother A encouraging them to disrupt
their time with the father. Part essage read "fight, break stuff and argue to get out of
this situation...you know what to de to get out of this situation...if you don't act [F] will have
custody of you after tom 2@ood luck. Break, destroy and burn."

25. At the conclus% he hearing on 23" December the judge made an immediate order
transferring residence of the two younger boys to the father and making a residence order for
A to the pat%ﬁlmother. It is against those orders that the mother now seeks
permissio al.

The of*the appeal

26. unds of appeal contain twenty-four specific criticisms of the process adopted by
the judge in support of an overall assertion that the mother did not receive a fair trial. At an
earlier stage in this appeal process I described the grounds of appeal as lacking focus and
adopting a scattergun approach. Fortunately the revised skeleton argument distils the
proposed appeal down to seven distinct basic points as follows:

1) The judge reached a premature adjudication on the issues of fact prior to hearing all of the
evidence and in a manner which clouded her judgment as further evidence became available.

i1) In her conduct of the hearing the judge unfairly limited the witnesses that the mother was
permitted to call, and drastically curtailed the ability of her counsel to adduce evidence from



her client in chief and to cross-examine the other witnesses.

iii) On the morning of the second day of the hearing (20™ December), being the night after the
two younger boys had stayed with their father, the judge conducted interviews with the

boys. The judge was in error in holding those interviews at that stage in the process and
unfairly relied upon material that she gleaned during that process.

iv) The judge failed to give adequate reasons for the conclusions to which she came.

v) The court should have granted the mother's early application for the instruction of a

psychologist. In proceeding without an expert opinion, the judge fell into the trap of ing
her own psychologically based evaluation upon which she founded her decision t the

residence of the children.

vi) The decision to make an immediate change of residence on 23" De be&i
peremptory and was not justified on any basis. \

vii) Finally, six specific examples of unfair process are relie%

27. In making her oral submissions to this court Mrs Crowl% elpfully distilled the

mother's arguments yet further under two headings namQ

(a) The judicial interviews with the children @\
(b) Process t
(a) Judicial interviews

28. On the morning of the second &’ ecember hearing the judge conducted two
judicial meetings with the childr % with the younger two and secondly with
A. Depending on the circum % any given case, a judge may see a child for a variety
of purposes. Such purposes are, ever, likely to fall under one or both of two heads,
namely providing a opp% or the young person to say anything that they wish to say to
the judge and, secondly, iding an opportunity for the judge to explain the process being
undertaken by theﬁ.l to otherwise enhance the young person's understanding of, and
feeling of engagement'with, the court proceedings. Judges are encouraged to adhere to the
guidelines is@&r the authority of the President of the Family Division by the Family
1IGuidelines for Judges Meeting Children who are Subject to Family

pril 2010) [2010] 2 FLR 1872). The guidelines make it plain that a judicial
meeting is not for the purposes of gathering evidence:

"It cannot be stressed too often that the child's meeting with the judge is not for the purpose
of gathering evidence. That is the responsibility of the CAFCASS officer. The purpose is to
enable the child to gain some understanding of what is going on, and to be reassured that the
judge has understood him/her"

29. It is clear that the meeting with the judge occurred in consequence of the judge's
conclusion that such a meeting was likely to be beneficial, rather than arising out of any
request from any of the children. The judge indicated both at the October hearing and on the
first day of the December hearing that she considered a meeting with the children was likely
to be useful. Mrs Crowley submits, and the transcript supports her, that the meeting arose



from a desire on the part of the judge to inform the children of the process and of the orders
that might be made, rather than to ascertain their wishes and feelings, which were well
recorded. On 19™ December the judge told the parties that she perceived a need to be open
with the children and to "put her cards on the table" at that stage of the process.

30. The judicial interviews were conducted entirely in accordance with the guidelines. The
judge saw the boys in the court room, albeit no doubt in an informal configuration, so that the
encounters were recorded and have been transcribed. She was accompanied by her usher, her
clerk and the Children's Guardian. First of all the judge saw the two younger boys together.
In addition to hearing the boys give a short account of their wishes and feelings, and their
reaction to spending the previous night in the father's home, the judge used the enco to
describe the possibility that the court might order a change of residence and her ex t1

that the young people, as would be the case with the adult parties, would co-op ith her
decision and abide by it. The boys were plain in stating that they did not wagb o live

with their father. During the second interview with A the judge adopte a ch which
was commensurate with his age and sought to explain to him that h&yw “the man of the
family" and that it was the grown ups who had to take responsii)ili rrangement of

the affairs of the children. \m

31. Mrs Crowley accepts that it is permissible for a judge toQ(;g eeting with children at
any stage in proceedings, but in this case she submits,t judge was in error in doing so
before she had determined the outcome of the fact fi d&ess. In choosing the morning
after the first overnight stay the judge became drawn 1 liciting the children's views on that
ent on the timing of the interview

t, by that stage, the judge had come to a
,ias is submitted, the judge had largely

ng of the final day of the hearing, the
minate the process would be reduced.

concluded her factual investigation by t
potential for the judicial interview nte

(b) Unfair Process
32. The range of detailed po
or lesser extent, come ba
conclusion on the fa

% t the judge's conduct of the proceedings all, to a greater
central submission that the judge formed a premature

1al which was adverse to the mother's case. That the judge
had formed a prel% ew by, at the latest, the end of the October hearing, seems

clear. In the light of that view, and conscious of the very tight timetable within which the
December h@@aﬂ to be completed (given that the judgment was in fact handed down on
the first d vacation), the judge may have been justified in excluding certain matters
entirel nsideration in oral evidence, limiting the witnesses and the time available for
Cros tion. On this point Mrs Crowley's core submission is that the judge was wrong
tou arly adverse view she had formed of the mother's evidence to determine the
allegations that had been made by each of the three children and to do so without a proper
evaluation of the primary material that only became available to the court at the December
hearing. That primary material comprised of the disclosure that was received from the police,
including, importantly, the records of the various interviews undertaken by the children and
the parents together with a DVD recording of A's ABE interview. In particular, a point is
made concerning the judge's assumption that the younger boys only made allegations of
physical assault by their father after Parker J had made adverse observations about the
mother's credibility at the May hearing. That assumption was shown to be erroneous with
respect to C on disclosure by the police on the eve of the December hearing of a note of the
interview with him undertaken by the police on 16™ April. Mrs Crowley submits that the



judge simply failed to engage with this new material and did not refer to it in the judgment.

33. In this respect Mrs Crowley is correct. At paragraph 63 of her December judgment the
judge deals with the issue in this manner:

"I have thought very hard, notwithstanding the evidence that I have heard about good contact,
whether there could have been incidents when the father had taken a belt to the children,
whose behaviour was, as I have said, seriously out of control at this time. But as a result of
the combination of the timing; the older boy's assertions; the fact that the children were taken
to the police station, as they must have been, in order to make this disclosure; the fact that I
had made comments in my judgment only weeks previously about the lack of any as
by the boys; I have come to the conclusion that I cannot place any reliance on the
allegations. Also, the mother's case about what she knew at the time has been
unreliable and inconsistent. She cannot possibly have not known about beat e time

had they happened." E

34. It can be seen that the judge's understanding of the timing of th gatlons coming
after her adverse comments in the May judgment, is but one relied upon by the
judge. It must also be borne in mind that the interview with t the police station on
16™ April, whilst happening prior to Parker I's observations k ace within 24 hours of DJ

Hodges indicating that the presumption would be for.dlﬁ t to take place.

35. In her skeleton argument in response to this a iss Pamela Scrlven QC for the

submission, and Mrs Crowley does not \ dispute it. It is, in my view, wholly artificial
onducted in front of Parker J to be, in some
g in which the judge must ignore any previous
vidence heard on prior occasions. In a case such as
this, where, fortunately, judi¢ial continuity had been largely maintained, the proceedings
before the judge, at succ e ings, should be regarded as one single process. Before the
start of the Decemb this judge had heard the mother give oral evidence on three
previous occasionxgme ecember hearing she received the material that had been
disclosed by the®policéxand watched A's ABE interview.
@

36. In her. 'u&the judge rejected the allegations that were made by the mother having

ed, once again, to the "marked inconsistencies" in the mother's
th respect to A's ABE interview the judge observed that his demeanour was
rkably flat" with no sense at all of any emotional engagement. The judge
observed that "there was every sense of giving an account which had been repeated, perhaps
in his own mind, on many occasions, rather than being any form of spontaneous recall". That
description is not challenged within this appeal and we have not been invited to view the
ABE interview ourselves. The judge concluded that the father may very well have been over-

rough with A on one particular occasion, but she observed the difficulties in dealing with a
child whose behaviour is physically very challenging.

manner, a free-standing, fact findi
views she had developed as a

37. The judge reviewed the evidence relating to allegations made by the boys more generally,
and, in particular, about being hit by the father with a belt. I have already set out the judge's
conclusion on this point which is at paragraph 63 of her judgment. The reasons given by the



judge, save for her misunderstanding as to the timing of the first allegations made by the
younger boys, is supported by the evidence to which she refers and the conclusion to which
she came was plainly open to her on that evidence.

38. Once it is established, as I consider it is, that the judge was entitled to form a preliminary
view of the veracity of the mother's core case following hearing her oral evidence at the two
hearings in May, I consider that the criticisms of the robust case management that the judge
undoubtedly deployed in December must fall away.

39. Two further points merit consideration, namely the judge's approach to the need, or
otherwise, to instruct an expert and her decision to make an order changing the boys'
residence with immediate effect.

Instruction of an expert

40. Given the extreme behaviour displayed on occasions by A and give he&yng content
of the mother's own handwritten notes reflecting on her own behavieur motional
stability, the question of whether or not the assistance of a child an nt psychiatrist or
psychologist inevitably arose for consideration. On the first y Qy ring in December
the judge indicated that an expert of a particularly high calib%e ired. She indicated
that she had a particular expert in mind, but, on the second e hearing the judge
reported that she had made enquiries which had ascestai at particular expert was not
available to take this case on. The judge therefore co 3\6 at no other expert should be
considered and the case would proceed without additi xpert involvement.

41. That sequence of events had initially been
matters have moved on and subsequent to december hearing A's behaviour has further
deteriorated to the extent that he has no emoved from his grandmother's home and
placed in local authority foster care ary the judge was persuaded to instruct the team

lead by Dr Eia Asen at the Anna % tre to conduct an assessment of this

family. Although any appeal stion of whether or not an expert should be instructed
therefore falls away, Mrs Crowle

hand considering that onl% ert of high calibre should be instructed but, on the other,
taking it upon herse the situation. She submits that as indicating that the judge

went outside the b f her judicial role in developing an analysis of the family
dynamics WhiChser y it is submitted, supported the decision to make an immediate

of*the grounds of appeal. However,

change of resi @

42. Al nderstand the argument as is so clearly put by Mrs Crowley, I do not

consi hat'the judge's approach to this matter is open to that criticism. The residence

arra ts that are currently in place are plainly interim arrangements pending the further
assessment by Dr Asen and the further consideration of the court. Given that the judge was
required to make findings of fact in December, and given that those findings were so adverse
to the mother, the question naturally arose as to whether the children could be emotionally
"safe" if they continued in their mother's care after those adverse findings had been

made. The judge having concluded that the allegations made by the boys were not grounded
in reality, it was necessary to consider other explanations to explain the fact that the boys had
nevertheless said what they had said to the police. Of the limited range of alternative
explanations available, the judge's conclusion, at that stage of this ongoing process, that the
allegations in some manner arose out of a dysfunctional relationship with the mother is not, in
my view, seriously open to challenge.



Immediate change of residence

43. Neither the social worker nor the Children's Guardian supported an immediate change of
residence. In justifying her conclusion in favour of an immediate change of residence, the
judge explained her reasons for disagreeing with these two professionals as follows:

"72. The social worker, JW, who is warm, caring and committed, urges me to leave the
children living with the mother because that is what they say they want. Until I enforced
contact she was also saying that there should be no contact, because that is what the boys say
they want. The proof of that pudding has been very much in the eating, on present showing. |
have more than once stressed in this case, as in others, that the word used in the Chil Act
about wishes and feelings is "ascertainable" and not "expressed". "Ascertainable"
means that the Court has to look at actions rather than words. The ascertainabl
feelings of these boys have been demonstrated by the evidence that the are n happy
to be with their father. I suspect they may feel some relief being out of m om. Their

grandmother is calm and robust. \
73. The Children's Guardian also urged me to do nothing an ene because of

what the boys say they are not willing to see their father. S K emarkably little as a
Guardian. She has not read most of the papers, she hardly boys. When it was put to
her that if this was a case of parental manipulation and t then this could be or
would be emotionally abusive to the boys, she took t b d seemmgly, or at least
superficially, but then said, "But the boys say the nt to go." She was reminded that
they were fine when they went on contact , "but the boys don't want to go."

44. At paragraphs 74 to 76 the judge then h conclusions:

"74. 1 regard parental manipulatio h n, of which I distressingly see an enormous
amount, as exceptionally harmfu istorts the relationship of the child not only with the
parent but with the outside world. ren who are suborned into flouting court orders are
given extremely damagin % 28 about the extent to which authority can be disregarded
and given the impression% pliance with adult expectations is optional. Bearing in mind
the documented hist is mother's inability to control these children, their relationship
with one another a 1Iy inappropriate empowerment, it strikes me as highly damaging in
this case. I am disappoisnted that the professionals in this case are unable truly to understand
this messagf@eﬁent decision of the Court of Appeal, Re M (Children) [2013] EWCA

Civ 1147 to be read by all practitioners in this field. Lady Justice Macur gave firm
and cl ce about the importance of contact. Parents who obstruct a relationship with
the o arent are inflicting untold damage on their children and it is, in my view, about

ofessionals truly understood this.

75. I am in no doubt that I am entitled to disagree with the view of both the Guardian and the
social worker, both of whom, although expressing their own views forcefully, recognise that
the decision is for me, having surveyed all the facts and depending upon the findings that I
make. I disagree with them because they have not taken into account the degree of parental
manipulation and the dangers presented to the younger children from the inappropriate power
given to the eldest boy. I am in no doubt that the mother's track record is such that she cannot
safely have unsupervised contact to her two younger boys at the moment. Much though I
would like to give these boys a Christmas as they want it, or as they believe they want it, it is
unsafe for them to spend Christmas Day with their mother and her family. Quite apart from



anything else, the mother accepts that the two younger children should spend Christmas with
the father and his family. They should be told that that is now the parental agreed plan.

76. 1 am in no doubt that the boys must remain living with their father until this case can be
looked at again. I see no chance of any significant change to divert me from that view. I am
not inclined to bring this matter back before the circuit judge in January, when I am away,
unless there is some emergency which needs to be dealt with. There does need to be some
form of further investigation. I am not at the moment persuaded, particularly because an
expert of proper calibre has not been identified, that there needs to be any form of
psychological assessment. That simply detracts from the judicial role and, after all, it is not
experts who make findings and decisions; it is the Court. I would like to see how thi&wettle
down."

45. An immediate change of the primary residence of children during the co Qngoing
court proceedings, where further assessment has been ordered, must be 0 by

evidence which establishes that such an interventionist step is propostionate, tosthe need to
safeguard the children's welfare on an interim basis. I am satisfied he.judge approached
her decision on that basis. In paragraph 75, on two occasions h s,that the mother
"cannot safely" have unsupervised contact to the younger boi% it would be "unsafe"

for them to spend Christmas with the mother and her famil etermination of the
factual allegations on 23™ December was itself a dynami Given the mother's previous
track record, as found by the judge, the court was en i%nsider whether that dynamic
event, the making of the findings of fact, material the potential for the children to
suffer emotional harm if they were to remain in of the mother. The judge's

conclusion was that it did and that they cou in with her, or even have unsupervised
contact to her at that stage.

grateful, it is, in my view, simpl ble to categorise the judge's order changing
residence as being wrong or di$pr onate to the circumstances of these young people as
she found them to be. (

47. Permission to ap erefore refused on 14™ April 2014 for the reasons that I have
now explained.

46. Despite the clear submissions og@wley to the contrary, for which I am genuinely

48. Before c@ng this judgment I would stress that this case for this family is still

ongoing. ¢'s determination establishes the arrangements for the interim period
during high level multi-disciplinary assessment is to be conducted. The final

outc at assessment and of the proceedings is unknown. Nothing that I have said in
this nt should indicate any view whatsoever as to how matters should proceed in the

ot only would it be wrong for me to express such a view, I do not in fact hold any
such view. I anticipate that both parents readily accept that, for whatever reason or reasons,
their relationship with each other and their children's experience of that relationship is rightly
described as dysfunctional and, given A's behaviour, potentially damaging for each of their
sons. I would therefore encourage both of the parents to commit themselves fully to the
assessment process which is now underway.

Lord Justice Davis
49. I agree.






