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1. Thi$s pplication for permission to appeal and, if permission is granted, the appeal of
her against an order of Her Honour Judge Roddy sitting at the Manchester County
on 2 December 2013. The appeal is opposed by the father. We are grateful to
leading and junior counsel for their attention to detail before this court.

2. The issue between the parties arises out of an application made by the mother to
permanently relocate herself and the two children of the family to Germany from the
north west of England. Judge Roddy refused that application.

3. The children are aged three, rising four, and two and a half years of age. They live with
their mother and have done so since the relationship between the parents broke down in
December 2012. It is of some significance in the context of this case that the judge was
very critical of the mother for the manner in which she left the matrimonial home, and


http://www.thecustodyminefield.com/flapp/menu.html

that fed into a fundamental value judgment reached by the judge, namely that in wanting
to relocate to Germany, the mother's real motivation was to interfere with the children's
relationship with their father by restricting contact.

Mr Rowley QC, who appears on behalf of the father with Ms Bispham, has eloquently
attempted to persuade the court that the judge was entitled to come to the view that she
did. In any event he submits the mother's motivation was not a decisive factor. On both
questions, I have come to the conclusion that I disagree and that I accept the submissions
of Mr Samuel on behalf of the mother. As I shall describe, that has the effect that I will
grant permission to the mother to bring this appeal, allow the appeal, set aside the order
of the court below and remit the matter to be re-heard by a different judge.

W\

Both parents are German nationals who were born and raised there but wh

lived there for 18 years in the case of the father, and 12 years in the cas

mother. They are not married but both have parental responsibility*for iﬁ)
children. Father is in full time employment as a consultant ort saurgeon and
mother is professionally qualified as an architect but is not worki er being

engaged in full time child care. They both have relative n any. As the judge held
at paragraph 1 of the judgment:

"I accept that each parent loves the two children«de Q‘ am sure that each parent
believes that he or she knows what is best for th &\ ent. I am equally sure that the
children love both of their parents."

Both parents play and have played an @ art in the children's upbringing.

The law relating to an applicati % d was admirably summarised by junior
counsel for both parties, who %&?m n agreed note for the judge. I do not propose to
repeat its contents here. It d % e development of the law from(Payne v Payne
[2001] 1 FLR 1052, thro CK [2011] 3 FCR 111, to Re F (a child) [2012]
EWCA Civ 1364, deali sing with the interpretation to be put onRe ¥)[2004] 2

FLR 330, i.e. i@ its facts that did not set up any competing principle.

This was a welfare ‘ease¢ governed by(section 1 of the 1989 Act and informed by a
welfare analysis. "Fhe judge was loyal to the statutory principles as described in those
cases. I& any criticism, it is that the import of BrusselsS II'Revised as an instrument
govemi applicability, recognition and enforcement of matrimonial orders across
E 1 states was not given sufficient emphasis, but I would not have allowed the

1 on that ground alone.

The key issue in this case was whether the judge was entitled to reject mother's case on
the basis of mother's motivation. That conclusion is at paragraph 16 of the judgment as
follows:

"What is the mother's motivation to relocate to Germany? The mother's case is that she
and the children will live in Germany where they will enjoy a better standard of living. I
do not accept that that is her true or primary motivation. I am satisfied that the mother's
primary objective for relocation is to limit the involvement of the father in the lives of
the children. It is the mother who wishes to control the father's relationship with the
children and not the father exercising control over the mother. Living in Germany with
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the children I am satisfied that the mother perceives that she would be the parent with
control. Maintaining the father's relationship through contact is not high on her list of
priorities."

I regard that value judgment as being central to the judge's determination. Given its
emphasis in the judgment, I cannot accept that it was either collateral or peripheral to the
question to be decided, at least not in the mind of the judge. Mr Rowley rightly points
out that it did not feature in the judge's welfare analysis, but that, if anything, supports
me in my conclusion that, aside from this question, the evidence this court has read and
the other factors that are identified in the judgment would have left the cases of the
mother and father relatively evenly balanced. Both parents firmly want to retaingtheir
relationship with their children and a standard or quality of life for themselve

children that on the facts, it is apparent, is achievable. Q

. Turning then to the particulars of the finding about motivation that Mr Rgﬂ‘y relies
upon in opposing this appeal, they are as follows. It is said tha ewas right to
deprecate the mother for leaving the home with the children a i notice to the
father immediately prior to Christmas 2012. The relatio hi %{ ken down and the
mother viewed father as emotionally and financially con&m he extent of being
abusive. The judge had the risk assessment records from @domestic violence adviser
and a general practitioner, which indicated clearly r had never experienced or
alleged domestic violence but that she had consi t@orted control and emotional
abuse. The judge accepted that mother genui 1ved that to be as serious as she
reported it to be, but found as a fact that it s mother characterised it to be. The
effect of the relationship breakdown on ther was, however, clear.

. Secondly, the mother was criticis k assessment response of the MARAC, who

considered her circumstances stieh'that they held her to be at "high risk". That is
not the mother's fault, save i &eot. Her worries had been consistently and
appropriately reported a c until she revealed her perception that father had used
words which appeared to,be a*threat to do something serious to himself and the children,
the context being a t t tragedy where a father had killed himself and his

children. Fathe ing those words. Mother was equally clear in evidence that
she should no% xpressed her fear in the way that she had, but nevertheless it was a
fear that sheigenu

y held.
@
&es to contact itself. With respect to the judge, she elided a motivation to
t to the terms of agreed court orders with a motivation to limit the
vement of the father by relocating to Germany. There is a clear difference. There
me evidence to support the former, and no evidence beyond inferences derived out
of the judge's criticism of the nature of the relationship breakdown to support the
latter. Mother had not refused contact or breached a court order. Orders had been
obtained by consent and had been complied with. They were relatively generous to
father, given the need for the children to have quality time with each parent. The
transcript of evidence demonstrates that mother had proposed a contact arrangement of
one day a week and three out of four weekends during negotiations that were cross
examined upon at the hearing. She had on occasion offered more contact, albeit it is said
she would have known that father could not take up that additional contact because of his
employment. The one example of contact restriction which was valid arises out of the
circumstances of the relationship breakdown. Staying contact did not immediately
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commence and there was a period of disruption and then visiting contact for which it
may have been appropriate to criticise mother as not being sufficiently supportive of the
relationship between the children and their father.

The other criticisms of mother and her contact proposals, while good cross examination
points, are matters of comment which do not lead to decisive evidential

material. Furthermore, the criticism of mother's reaction to father's contact counter
proposal, namely that he would exercise one week on and one week off in Germany if
there was to be a relocation, was a criticism, if valid and I stress, I express no view one
way or the other against the father, not the mother; after all, he made that proposal.

The transcript of the evidence of the mother which has been put before this ¢
not support the conclusion reached by the judge. It is submitted the judge itled to
rely on the evidence of the father. That is of course correct, but on the mf
mother's motivation to relocate so as to interfere with his relationship w(ﬁ@ children,
there are no particulars in the judgment that are relevant and nowhé ‘% eparticulars
provided to this court, whether from a transcript of father's‘evix otherwise.

There are other issues between the parties, but in the con% ave come to the
conclusion that the order must be set aside and the appl%o’ e heard, I do not propose

to express any detailed view about the same, save t% a relatively superficial view

was taken of accommodation that was available i y and also a superficial view

n
of the financial needs and obligations of the i Xeach other and the employment
strength of, that is the nature and

prospects of the mother in Germany. Likewise, t
extent of the relationship of each paren e ¢hildren, was relatively superficially
addressed. Those questions, alongside fare factors, need to be re explored

without what became the dominant of motivation which became decisive in the
way that it did.

Mr Rowley has rightly renfi c-)is court of our repeated strictures in relation to
interference with first instancéfudgments and the unique position that such a judge has in

relation to the itne as heard. We have borne those observations very carefully
in mind. The ~ o which this judge came went beyond that broad spectrum and

I regret to hav ude she misdirected herself on a key issue.

For thes@& I would give permission to appeal and allow the appeal.

SIR S BURNTON

18.

irely agree.

LORD JUSTICE KITCHIN

19.

I also agree.
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