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Professar Patrick Parkinson AM

Patrick Parkinson is a specialist in family law, child protection and the law of equity and trusts. His
books include Family Law and the Indissolubility of Parenthood (2011), Tradition and Change in
Australian Law (4th ed, 2010), Austrafian Family Law in Context (4th ed, 2009), The Voice of a Child
in Family Low Disputes (with Judy Cashmore, 2008), Child Sexual Abuse and the Churches (2nd ed,
2003) and Principles of Equity (editor, 2nd ed., 2003).

Prof. Parkinson served from 2004-2007 as Chairperson of the Family Law Council, an advisory

to the federal Attorney- General, and also chaired a review of the Child Support Scheme in 2004
which led to the enactment of major changes to the Child Support Scheme, He is President of the
International Society of Family Law.

Prof. Parkinson is also well-known for his community work concerning child protection. He has been
a member of the NSW Child Protection Council, and was Chairperson of a major review of the state
law concerning child protection which led to the enactment of the Children and Young Persons (Care
and Protection) Act 1998, He also works with churches on child protection issues.



MEANINGFUL REFORM TO THE CHILDREN ACT 1989:

LEARNING FROM THE AUSTRALIAN EXPERIENCE
Prof. Patrick Parkinson'

Abetract

i the British debates foncerning posifble amendmeal to The Children Act, conshdlérabie promisente hod bees
ghven o the experience & Austrobia, wiich reformed its laws in 2006. The Norgrowe Report on the famdly justice
syelevn considened cerfoin aptions for amendieg the low, but in the end recommended agoingl this, nefving very
heavily on what it waderitaed to be the problems in Austrata, However, simotl none of the arguments made
by e Novgrove Comméiter oon be supponted by fhe ovollable evidence.

The purpose aff this artice is fourfala. firse, 6o review briefly the ockgrownd io ihe Austroban reforms ond whit
the Austrafion government — with biportisan pofiticn! support = tried to ochleve; second, fo exomine whot ifse
Nargrove Comemittes understond ife Australion expevience 05 be; thirdlly, o covrect the recand in terms of wivat
the retearch actuely shows oboul post-separation porending arrangemenats in Avstralia after 2006, ond fnally
to gonsider whot might be Beneficial amendments to ke Children Act 1989 in the Lght of the Austrofon
EAPETIENIE,

it witl be argued thot the Morgrove Committes was rght fe ovald oay leglslative presumption thot chilfren
should spend egual or near equal time with Both parents. However, there [5 on odvantoge to the inclusicn w
Iegisiation of principles that can help guide the settiement of cotes. One of the main fessons from Austrolio is
thot there is benefil in moving owey from o count-ceniric approach fo fonily jestics In fovour of o community-
ceatrc aparoach i family refationships. Legislation meeds bo be drofted with that emphasis in miad,

1 Amending the Children Act: The contreversy abaut chamge

After much disoussion ower many years, [t appears that reform of the Childoen Act 1989 concerning parenting
arrarpemenis following family breskdown i3 on the polilcal agends apsin iy Britain, Two reviews, the Family
Law Review conducted under 1he suspices of the Centre for Soclal Justice,” and the Norgrove rview of the
family justice syitem,' have both contidered certain ogtions for amending the law. The Coalition
Gevermment's response to the Nargrove review.” rejecting one of its recomemendations, Indicates that the
Government Intends to mchads & leglslative statement in the Children Act to the effect that it ks impartant for
children to hawe an engolng relationship with both of their pasents alter family separation, 81 long 44 that is
g, and i the child’s beat inberests.

Bt is Wioedy, on the basks of the dehates grnerated by the Norgrowe review, that any such amendment will be
hotly contested, There i strong oppositicn te such a change, and the Morgrove Committee commilies wid
parivaded by corlain anguments agalnat modest propodats for laglilative reform that it had made.

In the British debates, considerable prominence has been ghven to the lestons from Australla, whith reformed
its kaws in 2006, in making the case sgainst legisbithve amandment In its Bnal report, the Norgrove Committes
refied very heavily on what [t understood to be the Australisn experience. However, analysis of the evidence
that the Norgrove Commitiee used in support of its argurmsents reveals a very surprising condlusion. Almost
nora of the clalms made by the Morgrowe Committes, of which were made to it and relied epon by the
Commiliee, can be sustaimed. Vel thes clmms wene central 1o its arguments against the kind of legislative
amendmend it had varlier peopesed.

The purpase of this article Iz fourfold: first, to review briefly the background to the Australian reforms and
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what the Australian gowermment - with bipartisan political support = tied to schieve; second, to sxaming what
the Norgrove Committes understocd (or rather mitundersiood) the Aastralian experience 1o be; thirdly, 1o
correct thie pecord i terms of what the research actually shews about pest-sepasation  parenting
ArrAmgErnants in Australla after 2006; and finally to consider what might tbe benefical amendments 1o the
Children Act 1989 bn the light of the Australian experience,

It will b argued that the Morgrowe Committee was Fght 1o avedd any legislative presumption that children
should spend equal of near egual time with both parents. However, there t5 @ benefit to the indudkon in
beglslation of principles that can belp guide the seltlement of cases. It i Einve 1o move on frem thi idea that
Farnily b legistation can be drafted for judges, In the hope and expectation that the vast majority of panents
who resolve thelr disputes without judicial determinstion will gain guidance from reading the jusdicial
Eedlednes.

2. The background to the 2006 amendments in Asstralia

The Australian Pasksment aenended the Famify Low Act 1975 by meand of the Famify Low Amendment (Shaned
Forertal Responsibivty) At 2006, The leglslation was 10 & lange extent the conseguence of recommendations
made by a Pardiamentary Commitiee, consisting of both government and oppasition membar, 0oa
unanimeus report.” The Family and Community Affairs Committes of the House of Representatives had been
msked by the then Prime Minkster, lohn Howard, to sxamine, inter alia, whether there should be & presumption
that children will spend egual time with each parent and, if 50, In what cifcumstances $ach a presumpleon
could be rebutted,

Cammittes members favoured significant reforn of the lanw in order o get away from what they dw a3 the
standard pattern of contact for non-resident parents of every other weekend and hall the school holidays,
This, they dubsbed the RO-30 rube, on the basis that it gave non-resident parents ummlﬂiﬂf of thi time
wiih their children, In tha end, the Committes concluded against o presumption of squal time.” However, it

condldered that “the goal for the majosity of families should be one of equality of care and responsbility abong
with wubstantially shared parenting time=.

in the period between the tme that the Committes reported a2 the end of 2003, and the enactment of the
legisiation in 20086, the Gowernment's position evalved a3 it sought to satisfy the different Enberest groups.
Mometheless, in brosd terms, the legistation as enacted in 2006 reflects the intentiens and recommendaticns
of the Parliamenany Commates, The leglilation passed through Pariament with the support of the opposition
Labar Party, which, within 18 monthes, was 1o form govemmant,

3. The changes made by the 3006 amendments

One of the sbjectives of the 3006 amendments i 16 snsufe That “children have the benelit of both of their
pargnis having a meaningfl isvolvement in their lives, to the maximum extent consisient with the best
interests of the child™.' This b Importanly balanced by the need o profect chidren from physical or
pycholagical harm from belng subjected 1o, of exposed to, abuse, neglect or family violence which may
miceiEate restrainls on conlacl by one parent.

The way that the begiskition & structured, there |5 certainly a strong emphasis on mainaining the iInvobhement
af bath parents where it iz safe o do 5o, reflecting those objectives. This doas not translate @ 31l into &
presumption of shaved parenting, and still bess, equal tinse. The most that the logislkathan imposes by way of
presumed cutcome is @ rebuthable presumption in favour of “equal shared parental responsitility™ (a linguistic
farmulation in the lepisiation to emphasise the equality of the parents). This can be rebutted in cases wihere
there I reason te billeve there Is a history of viclence of abuie, of there i3 a rick theneof.
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Unider the Fasnily Lisw Azt 1975, the best interests of the child is of course the paramount consideration in
delermining parenting arrangersents for children when the parents live apart. However, in making that
determination ahout what is best for the child, the 2006 amendments introduced two primary considerations.
The first i the “benefit 1o the child of having 2 meaningful relationship with beth of the childs parents.” The
segmnd 15 “the need o protest the child from phytical o paychological harm from being subjected to, of
exposed to, abuse, neglect or family violence” There are then a lage number of other factors that are
decribed a4 “sdditanal™ congkderations.

Oine practical expression of the reguirement 1o consider the benefit to the child of a meaningfid relationship
with both parents i that when deciding cases in which it b appeopriste 1o make an order for equal shaned
parental resporsibility, judges nwst consider making an order bor equal time or “substantial and significaril”™
tiene  thits 15 I the best interests of the chid and reasonably practicable.” “Substantial and significant” time
meEans periods ot only al woeekends and schoo! holidys but also during the school weak, ghving the parent an
ppporiunity 1o be irvolved @ the child's dally routing and occasions and events that are of particular
significance to the child or the parenL

This while an order for equad shared parental responibility says nothing, per s, aboul how time s sllocated
between parents, what follows fram it i 8 duty nposed on judges 1o consider whether some kind of shared
mtrrlwmthmhuhmwmmﬂm:ﬂmmm
mitunderstandings of the niw 3w im the media, may well have contributed 1o an impression among some
mﬂmmﬂqhn“ﬂtmmmmummrmillm,mumldrhuh
ptm-'lpunnnrmunfnl..wathmm-:hﬂmhnnmﬁi\wmdwmhhmﬂumu
wehiat they seek. That is nat an imprestion which 5 justified by the legislation, but it has undoubtedty led to
mmm;mmlmmnmlmmnmiMmhmmmewm

to wank to avold either creating a presumpiion of egual time or ghing the public the Impression that this is the
Naw,

Althpugh the Famiby Law Amendmenl {Shared Parenial Reponsibility) Aml D006 was not & triumph of
jogistative drafting, its general intent was chear enough. 11 was summarksed by the Full Court of the Family
Cowrt of Australia o follows:

i1 our view, it can be fairly saad thee is a leghdative intent evinged in favour of substantial invobvement
of bath parents in thoir children's Tives, Both 35 to parental responsibility and a to time spent with the
cﬂﬁmMﬂutammwmdﬂamlmmﬂmﬂMmdfmﬁrMH
peavided it is in their best interests and reasonably practicable, !

There was anather aspeet of the 2006 legidation that deterves mention, for it was a unigue element of those
améndmants, Lawyers, mediators and countellors were required to adviue their clients that they should
consider the options of equal time, and substantial and significant time." This was a means of reaching the
population that uses lawyers and mediators to help resolve disputes and to this extent “bargains in the
shadew of the law". " Former Tamily Coust pedge, Richard Chishalm has pesited that the population of parents
wha teparate tan be divided into three groups when it comes 1o thinking about haw legislation concerning
posl-separation parenting should be written, " Thore are thase who litigate, those wha sort out their parenting
Issues withoul reference 1o the Lew ai all, and a group in the middle, who at soene lovel or ancifer, engagn
with thiz familyy |aw System in resciving Uhele dispates, at least through liwyers and mediabors.

Thee typical way in which legiskation is drafted in commen Liw countries is that the legisiture inslructs [edges
o b they showld determing the igsues for that wery small group of parents who are unable to settle their
disputes by agreement e compromise, These cases are uitery atypical In Australla, only about 6% of all
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parenting cases thal are commended in the courts end ug in a judgment following o trial.

The Parliamentary Comenitbee in 2003 saw begislation as a means of reaching the thivd group — those who at
some bevel may be influenced by he b in resobing thelr diputes. 1t 5ought to 8o 50 in & mare direct way

ihan simply relying on normatiee massages to Now down from (ke judges in thote cases that go ko trial. The
Commitbee wrote:™

Legislation can have an educative affect cn the separating population outside the context of coun
decitions, i i3 messages are chear, i is scoessible 1o the general public and well snderstood by those
whio offer assistance under it

Hs recommendation’” was tranilated ino the legilative reguirement that professionsts working in the anes of
fammily law should distuss the option of substantially shared parenting time with dients. Parfiament thus
sought to reach the majority of families through their professional advisers and through mediators with the
intention that the comtent of discustions in MMnmumrmdhthwudmw
arrangement being promated in the dtaute.

4, Rorgrowe snd the Australlan experiancs of shared parenting’

The Margrove Comenittes was not really sstablished for the purpese of considering the fubitantive lanw on
parenting after separation. Rather, its demanding briel was to consider how to reform the family justice
wyatem in England and Wales against a background both of keavy demand for court intenvention and fiscal
stringency. It was asked to make recommendations In two corg aness: Lhe promotion of informed pettlement
#nd agresment; and managemant of the Family justice system. Nonethelnss, one of the mmnmm“
mmmtumwmaeMmmrmmnmuhmm:mmmm in ikat
contest it pasd significant atbention 1o the Australian developments, Members of the Norgrove Committes
made a visit to parts of Ausiralia in the course of their inguiries.™

Iny its Imterien Report, the Horgrove Comméttes included just over two pages on the law of parenting after
separation.™ Drawing upon their vidse 1o Sweden aad Australla, but without referring to any specfic problems
or research evidence, the Committes warned against the dangers of leglslation being introduced that “creates
nrmﬂutm the perception that there i1 @ parental right to substantially shared or equal time for beth
parents”.” However, the Committes put forward a proposal that “a statement should be inserted into
legislation to reinforce the impomance of the child -wtmulr;t-cr have & meaninghul relationship with both
parents, alongside the need to protect the child fraen b~

Even this viry modest proposal was wizhdrawn in its fingl report™ The treatment of this issue in the final
repart wis relatively brief.™ One of the main congems was that the reference to the child having a meaningful
relatlonship with bath panents might bi midnterpreted & a presumplion of shined timme,

What evidenos then, did the Comméltee adduce 1o support s concern that the e sould be understood 1o
mean something very different from what It would say? The Commitiee indicated that “sfuen” people writing
in suppest af the proposal "conflated our more Eemited propasal with 3 move Wwward 3 presumplion of shared
padenting”. Howewer, this is something rather different from saying it amounted to 2 presempticn of shared
parenting. Respondents may have simply meant it was @ step in the right direction = a ‘mowe toward” what
they savw a5 & desirable oulcome. Mo examples were given of submissions in which the respondents actually

Sela vl by U ey Dt feary roive B b
Bty PONE, DA -

T Pt Beees ety

e o lorw Clmleree s 1R

bavamem i ( BRUHG

e dran vl 5 13 L]
g Moy, g TV B

R

e g o 11

E i » § ¥ ®m




thouaght that a ‘meaningful relatigeship® provision would amount to a de facto presumption of shaded tGme.

The Committes st reparted tha-™

Mary respondents felt that the insertion of a ‘meaninglul nelationship’ fatement would petentially
allow Bor the creation of a de facto shared time presumption and rejected the proposal 85 & resuli.

Hizargrer, e Dard queabes that the Commities wsed to illustrate these concerns did not actually express this
pd-l'llHu&u.itirwithdglvrnquuudhimﬂtﬂlhl:mmuwmnﬁmmﬁmm“
The other quedation used to suppodt this assertian was from the athvocacy group, Genperbread, which argued
ealy that 3 reference te a meaningful relationship in the legldation might be the thin end of the wedge'
towards a legal presumption of shared care or the expeciation of thared care as an expression of parental
rights.™ Mo other examples were given of tubmistions that reflected the views that were wid to be
Fepresenied,

it may wiell be that the Gingerbeead view is tamilar 1o (he views of thoos wha supported the praposal. That is,
somse respondents thought 2 reference Lo a mesningful relationship would be & "step in the right direction’
eorwards further legiilitive reform or wdiclal intepretstion to establish a presumption of shaned care, while
Glngerbread feared that this might be 2o, Thin end of the wedge srguments need 1o be evaluated on their
merits, f that & 3 concern, then It could be dealt with by inderting a sentence in the legislation 1o the effect
hat the Lew provides no presumiption efther in favour of or against a shared parenting amangement, as is done
in other jurisdictions,”™ or making this chear in the Minister's Second Reading Speech ang briefings to the
mada, No doubl the appellate coartd In Dritséin can alio be rugbed 1o interpdet the hegidlation connectly.
indied, the Circuit Judge who was guoted actually thought that the Interim Repost proposal would merely put
hmﬂmThWIhﬂﬂmnIMMH.M&MHIME‘#W!‘M
i o this affect,

The other evdence that the Morgrove Commitioe wsed in 55 repont o justify backiracking from ts eariiar
proposal, was “further evidence” from Autiralia. The Committes wicte:"

Wi hiye aleg Bien particatsry storuck by further evidence, receieed from Australia, wivere & simifar
prosigion for a ‘meandnghd relatioaship” was made in their 2006 family law reforms, Evidémce has
shiorwm Increased litigaton and that the charge has contributed to damage to children because the tenm
‘meaninglul hat came to be measured in terms of the quantity of thme spent with each parent, rather
than the quality of the relaticnskap for the chisd,

Th!pmhhm&lhh'lﬂiuﬂl!memhﬂuthmmhmnmh suspported by ary svailable evidence. indesd, as far
as Migation ratis aré congerned, the evdence is completely to the contrary. There has atually been a sharp
fall in Rtigation ower children sinoe 2006, after a long period in which the number of apglications had been
rising. " a3 have contact orders in Britain™ A comprehensive evaluation of the 2006 reforms by the Australian
Institute of Family Studles {the AIFS evalaation”] foumd that the overall number of applications for final orders
i childres’s mattors [indluding cases where thene were alio property istues helng litipated) declined by 2%
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from 18,752 in 2005-06 to 14,589 in 2008-09.™ Rates of litigation have fallen fanber since that time. In 2010-
3011, the tatad number of apolications for final ciders In children’s mattens (incleding cases wivire theee wene
abio property issued], was 12,815, Thers hat therafore been a reductian of nearly a thind in oourt workload in
termns of filings in chiddren's cases in the last fve years ™

It & possible thal when the Norgrove Committes referred b increaced Bigation’ at a consequence of the
2006 reforms, it meant only 1Rat (here had been an increase In litigation that would atherwise not have taken
place had the lave been diffenent. Moweser, thene 13 absalutely no evidence 1o support that contention either.

There |2 3o, with respect, no reasonable basks for the Commitbes’s sstertion that In Australia “the change P
enatributed 1o damage to children because the term “meaningful’ has come ta be measured in terms of the
quantity of time®." In suppost of this proposition, the Committes relied on a quotation from an Australian
respondent wha wrote:™

In practice, Australian trisl judges have tended to maasuns the notion of a meaningful relaticnship bn
temporal levms, craating a de facto assumption of at leadt & yardstick of shased care.  *

Thaore are two difficulties with thic propodition. The first is that the evidence dees net demorstrate 1hat there
is el & B8 facto assumption or 3 yardstick of shared cafe among trial judges. The Statistics from the AIFS
evabaation an pudicially determined caves after 2006 show that 12.6% of all seders In children’s e gave each
:Ilr-ll'ltltIﬂul.:is“ﬁ:lffﬂa.lmpnw-'uhkhluhtdt%ﬂﬂdnrtuﬂhm In the
mﬂm:ﬁmntnmmlﬂ. the level of contact was not defined. It was either
spcificd to be as apreed between the parents of nob dealt with at all (ne doubt Becaute the case invobned
crher ismes), mﬂwmh-.m-h-.-ulmuwhﬂtmtmnunhmnwlWMH!MIIHHMH:H
Judicially detenmined cases invohed shared care [within the 35%+ nights definition)."! Many of thess ace Rkely
to have been orders that 1hi children spend eweng other seeekend, hall the seheal holdays and one mid-week
paght with the non-reskdent parent, since this i becoming an iscreasingly common patténn.

Even faking the oné-third figuate, which may represant cates whene both parents weve sewling residence
orders in their favour, o one parent was secking equal time, there dogs nat seem to be a de facte axumption
o vardsiick of shased care wied by trial judges, since teo-thinds of these contested cases did et result in
shaned care. Certainly, the one-third figure for soeme kind of thared care appeads 10 be a high one n corested
cases, bul, keeping these statistics bn peripective, thess shared care decisions represented only 32 cases out of
atotal of 253" Kearty 90% of children’s cases anshreed ded not result in an award of shafed care.

The soccnd difficulty i in ascribing the current level of shased care arrangements rewstting free judically
determined cases 1o the reqguirement thal judges must  consider the berefit fo the child &l Ridng a
meaningful relationship with both parents. It is reasonsble to suppose that the cusrent bewel of shared care
arfangemints ariing froem judickally determined cases i because of the requinement Lo condider equal time or
"substantial and signiicant tene™ {Both invohing temporsl meatures) rather than becauze the court has to
consider the benefit to the child of a “meaningful”™ relationship with both parents. Whatever irencs may be
dRbeRirid 35 3 conssquence of changes 1o the Law would have 15 be the conssquence of changes ta ths part of
the begislation as a whole, not the introduction of an isolated provision,

Furthermore, 16 assert, as the Norgrove Committen did, that the provisian in the Family Law Act 1975 that
elers to “the benelit fo the child of & mesningful relatbanship with both panents™ has “contributed to damage
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to ehilldren®, b with great respect, whally unsupported by any cogent evidendos. The Commities supported this
assertion by stating that the Austrakian legislation™

has also led the cowds to welgh up the balance between 8 meaningful relatsonship and hanm to the
child, with protection {rom harm campromised in seme Caes

Bt ks not clear what evidence the Committes had to wpgort this statement, 35 no citation to evidenoe af
Guatatian fram any fubmiston was given.” The Committes might have had in mind ane case examphe given in
a submistion that was published in full a4 34 snseExre 10 1S repert ™ This submission referred &0 the trial
judge’s decsion I Pavtingtan ond Code™ as an Wustratian of 3 case in which invobmement with children was
emphasised #t the expense of protection for lamidy members However, thid case doss nof Support the
assertion 2t 2l that profection from hasrm was comproemissd by a focus on a meaningful relationship with the
father, There was cloar evidoncs bn this case that led the judge to conclude thene was an unacoeptable itk of
seual abuse by the father, alibough be was unable to make an affirmative finding that s abuse had
comrred. He made orders only for superdsed contact {at 8 confact cenire] and gave scbe panental
resporsibiity to the mather, The protection of the chidren was the parameunt concern. Nenatheless, he
required the mother to live in Tasmania nearby the fathes, i order to promate the children's relationship with
ke Takheer, when her case was bo lhe in New South Wales

it was argued in the submisséon that the meaninghul relatiorship factar played 2 “pheotsl rele’ in the decisicn.™
However, examéination of the judgment indicates that i3 was the evidence that played the pivatal role, not the
hmmanM|MmmmmmmmMm&mmmﬂﬁﬂmﬂ=
“highly significant to them and to thelr proper development™ snd that they nocded their father in their ves.
The trial judge said that “despite bengthy separatiors from thedr father the children are emphatically of the
view that they want to see him, want 1o spend time with him and want to do 5o regularly. ™ The trial judge’s
decishon on the refocation isue, then, was ot based upon & view of the law that he needed to promote a
mieanifghal relationship between the children and thelr father despite the risk of sexual sbuse, but rather, on
the strong évidencs that the children had & very disse relationship with the father than needed to e
rsivained by regular supervited contact for the children's sake. Mhmmnﬁﬁﬂrmlﬂ
amrmﬂwmmarﬁmﬂﬂnhnrﬂ”‘ﬂmm“mﬂlﬁ arsd
reatonable minds may differ on the best options.

Yot the mother was by this time married to anather man with whem she had & baby. They wanted 1o remain
Inving In Mew South Wales. Rightly, the refusal to allow the mother's relocation was overturnéd on appeal.”™
This i et & decition in which interpretation of the lew ied 1o a compromise of either the childnén's or the
mothes"s safety. It did compromise her freedom of movement ard right 1o Fve in the place of her choasing
with & mew pariner, and that was an important Bsue, but a diffenent one.

The Committee went on 10 Indicate yet further problems in Australisn family Liw. Judges, it sald, "have made
repeated attempts to resch 3 definitive position on the meaning of 2 “meaningful relationship™, and ciing a
respandent for the view that there was angoing confusion abeut this.™

There is of oowrse, raem for indhsdual opinion abeul whither there is ongalng confusson aboul something or
pat. The sspericnce of being “conbused” is a subjoctive, rather than an objecthee one. To this writer, the
proceis of interpreting the 1erm “meaningful relationshap” seems to have been enliely unexceptional. A nars
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word and concept i introduced into the Act; a few judges at trial kvl offer obseraationd an its meaning in
differeat comtext By relerance oo dictionary definitiors and other side to inberpretation; each trial judge
courtegushy cites the obiservations of thase vwiso have previously commaented on (e phease, and there is little,
if any, apparent disagreement.™ In due course. the appeal caurt collates thete different observations and
furmenarises the interprotation gheen to the torma.

in a helpful jodgment in 2009, the Full Cowrt ol the Family Cowrt of Australis, having reviewed the cise kaw,
kdentifed three poisible interpretations (Rt might Be ghen to the term “meaningful relationship’, and then
mupﬂmhm-mmem“umnHMnmwhmmMMﬁ
the trial judges. In 3 later case, it also offered a further helpdul sumenation of the law.™ It ks difficult 1o see amy
confusion a1 all kere. It might be appropeiate to refer 10 ‘ongoing confislon’ In drosmitanced whiene this
Judges have widely differing interpretations and there ane inconsistent deditions of an appeal cowrt. Nothing
like ikt has ooounned in relathon to the intenpeetstian of this phrase.

Anather sironecus claim of the Norgrowe Committes was 1hat, a5 am owtcome of the 2006 amerdments,
judges are now rmaking shared care orders in many cases where thene has been a history of vickence or whine
a parent has concems about his or her 3afety of the safity of the childnen in the cther parent’s case. s Repart
indicates that it thought that in appeoxdmalely & quarter of jedically determined cases involving crders for
shared chre, “thete arrangesments invobed childeen with a family history entaling violence and 3 parent
roncerned abaut the child's watery,

This clalm is, quite simply, without any foundation. The AIFS evaluation certainky repoied ithal famiies in
which & parent had safety concerns were na less ety than tham cther parents to indicate that they had
shared care-time arrangements™ Howesr, these 1atistics do not relate to judicial decislons or court arders.
They come from & general pepulation survey of 10000 people whe had separyted after 2006, nal from the
wvary srmall group of cases which wene determined by a judge, 35 the Nogrove Commitiee seem 1o hive
thought. The dats on ke judicially determined cases came From a study of court files. There is po indication
from this study of the fes whethes in ary of those judiclally detesmined caid, sther parent Rsd tonoems
mm:mmmmeu{mdwmm and If 50, In what proportion of cases this was the
BAATET

What then, i the evidence from the AIFS study about the etiology of shaned care arrangements wivine thers
arg safety concernd? Around one in four fathers and one in ten mothers with shared cane-time anrangemenis
irclicated that they held safety concerms for themdetaes o the chibdren as a resull of angoing contact with the
sther parent.™ Not all these concerns related to family vickence of child abuse perpetrated by the other
parent. The safety concerns could also be about harm inflicted or that might be inflicied by someane ather
than the other parent, such 2 & niw phRer of & rﬂimuhﬂmﬂwpﬂm:wnmmn
childnen that the other pasent does nol contider to be sahe for theen,  wongtheless, L0% of fathers with salety
concerns, and 4% of mothers with such concerns Indlcated that they hid been phyiically ham by their
partner ™ Mast of the remainder repoeted soma emational abuse "'

Herw did these shared cae smangements comi inte being? Of all the mothers and fathers who had salety
concirng, BEtwien 41% and 42% had resolved the paranting arrangements mainly by discuddban with 1he ather
parent.” Others had used counseling, mediation oe family dispute resolulion Services. Lawyers were seen a5
ithe maln means of sorting cut amrangements by 15-18% of fathers and mathers. Courts were Lhe main
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pathway to ressiuticn of the dispute for only 15% of Tathers and 8% of mathers.” The AIFS evaluation found
that gverall, amongst peopde who had separated since 2006, 16% had a shared care arrangement of 35% of
nights or more. 7% had an wgual time arrangement.” If, & the AIFS found, thase with safety concerns had
shared care anangements 91 sbout the same rale a3 those who did not have salety concerns then it would
senm that 2.4% of fathers who had safety concerns for themaehes or about their children in the mother's
care, ended L wilth & shared case arrangement that resulted frcm court. The percentage with &0 equsl time
srrangement was 1% Only 13% of mothers whe had safety concerns ended wp with shared care
arrangernants resulting from court, and the percentage with an egual tme arangement was 0.56%.

In other words, the numbers of fathers and mothers with tafety conpsms who had shared care arrangemrsents
resalting fram court ievobrement seems 1o have been vanishingly small. Certainly, a few tuch Srangements
did refult from coun. Whils #ven this sresll peresntage ks 3 reason for concern, we know 100 little about the
greumstances of these cases fo pass judgment on whether a shared carg arrangement was clearly
Inappropriste. if tuch arrangemants were the reault of court orders made after proper consideration, either on
a inderim or final basis, then at least there it some sasurance that the droumstances were considered and the
safety concerns evaluated. Interim hearings In Australia are nonethieless typically brief and conducted withous
it beenedit of or os-eaamination.

Ho doubl, cases can b found where judges have made final orders for shared care sven though one parent
was warrked sbout the children's wdety while in the ather's care, An evaluation of whether the judge was
wrong to have deterenirned that was in the best interests of the child in amy gnén case would require a careful
gxamination of the evidence and the reasons for decition, The judgs might hawe considered that the safety
concerns [fer example. 3 mother's concern about the children’s safety wheen the father is driving)™ were nat
sufficient to counter the sddence in avour of shared care.

The potsibilicy alse needs 1o be considared that i o judge does make orders for shaned care against 3
background of safety concerrs, this i dane &5 3 way of prateciing children. In the general population survey,
fa1mers in equal time arrangements were more concerned about the safety of their children in the mather's
care than the other way around.™ It may well be that shared care could be teen 35 an option where there ane
Leriaus tssues about the mother's parenting capacity and about the safety of the children kn her care, but
whiri removal prticely fram the mather vwould not be the best opthan. in erder for shared care may be away
of moderating the risk ta the children and providing them with some stability, while still ghving the mother 3
prominent rale in hor children's lhees. It emay, therefare be wrong to jumnp to the condusion that shared care is
a rik o children where there aie salely contednd, 1N might be the best option in a bed situatian.

5. Tha government reiponis to Nargrove

The English and Welsh governments have not accepted this aspect of the Norgrove Report. The governmental
retponse stated:"

The principle of continwed shared parerting sfter separation wnderpins. the approach which we hawe
taken on private law, Bolh Governments believe that children benefit from Both parents being as fully
invotved 21 possibbe in their child's wpbringing. unless there are sallety or welfané condemi. The
Gavernment believes that there should be a legislative statement of the importance af children having
an ongeing relationship with beih thelr parents after family separation, whene that is safe, and in the
child’s best inberesis, Wi hawve established o working group of Minkiters 1o develop propesali fod
legislative change, which will b2 brought Forward for wide debate and comsuliation Liter this year.

The Government is reindlul of Uhe lessons which must be learnt from the Australian experience of
legislating in this anea, whisth wene highlighted by the Heview and led thers to urge cauthon. We will
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thierefare pomdider very carefully how legislation can be framed to avold 1he pitfalls of the Ausstralian
experience, in particular that a meaningful relationshio is net abowt equal division of time, bt thi
quality of parenting recehvwed by the child,

it seems, then, that the Australisn experience, as (L is perothed to be through the filter ol commaniators,
contimues 1o be influential in the thinking of the Government. It b therefore particulady important that
condideration of the Australisn experiends proceeds upon an accurmé understanding of that experence,
supported by robust résearch eddence.

6. Correcting the retord: outcomes lrom the 2006 amendments

Arswering the question of the impact of the 2006 amendments en patterns of parenting Mter separation in
mustralia is fag from straightforward, for oo cannal know, In most cages, what motivated parents 1o agree
batween themaeheis on the arrangements thal they did, They may indeed have had quite different
mativations for settling. Confident assertions about what the outcomes of hul!hll'mﬂm b biten ought
therefone 1o be treated with grest caulticn.

The liw may influence cutcomes at a number of different levels. it may influence how judges decide, how
people tettle on the batis of what they think or fear judges might decide, or more widehy, by stimulating an
artaneaus “folklaw® of what people believe the law to be, which 81 some level affects people’s decitbans about
parenting amangements.

Tudicial decision-making mad shared care ofter 2006

in ténma of judicial deckibon-msking, the clearest mPuence of legislative reform in & negative sende would be if
juciges, on a regular bass, indicated that prior to 2006, they would have done x, while afver 2006, they have
decidied y, compellad 16 that result even though My do not think it is in the best interests of the child That
hasn't happened, and it is unlioely it would be the case, for Australian judges continue to have 3 very broad
diseretion, and remain guided by the lodestar of what k& in the best intereas of the child a3 the paramount
conslderation

Al moee positive, impact of the legislation is i judges, influenced by the legislathee considerations, ard
requined to give reasons for thels decisiens that address those considerations, reach a different conchusion to
ihe ene thay might have been incBngd Towands prior to 3006

There s, of course, a range of oplions in modern parenling dispuates that could reasonably be said to b in the
beest interests of a child. No lenger are judges adied 1o make 3 stark and bnary chosce between “ositody™ For
the mother and “custody” far the faber, with the weoden spoon of “reasonable sccess™ being ghn Bo th
lsing parent. Mow there 15 2 spectnam of cholce, with aptions a1 either end of that spectrem reflecting the obd
sl custoiy Ao,

There b cemainly evidence, from statements of 1he judges themsetves, that the legisiation has had an effect on
outcomes by changing the proceds of their decitian-making.” There §s also the evidence ol cutcomes of
contested cases. In its evaluation of the 2006 reforms, the AIFS found that there had been & substantial
increase in shared care in judicially detormined cases, compared to cases dedided prior 1o 2006, These were
cases where the trial judge reached a decision concenning whist was in the best interests of the children
corscernied, bl the conclusion that a thared care arrangement wars In the best interests of the child in so many
caset wak not ons which, [t seems, many judges had seriowsly considersd belone 2006,

what is happening then in this small rumber of cases where shared care is being ordered? The svidence would
s 16 suggesl kel judges who hitherto would have opted for & cheice between maternal and patennal cane,
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arg nowd mode inclined [0 compromise by awarding some form of shaned care arrangment. This emenges Trom
thie eomparison of the 95 tates decided prior to the 200& reforms In which contact hours were specilied joul
of 255 children’s cases anahysed] with the 58 cases out of 253 in which contact hours were specified after
006, Prior (o the 2006 relonms, pudges made residence onders in favour of mothers in 65.2% of the cates.
After the refarms it was 47.8%, & 26.7% detredée o a proportion of the previcus levels of maternal primary
carg. Judpes made fedidence orders in Brvour of faihers in 30.8% of cases pulor 1o the 2006 redosms, and this
:Irmn-dln 18. %% aftcreands, 3 40.6% decreate & 3 proportion of the previow levels of paternal primary
care.” That is, many mare of these cases than hitherto were resohved by giving both mother and father
substaniiy Lene with the child, but inferestingly, it was statistically mane lkely thatl shared chng would b
predérred to paternal care than maternal care alfter 2006, i appears, from this evidence at least, that the

compromize of shared care ls disproporiionately at 1he expenis of making resdencs orders in fvour of
Fathers.

Bargmining it Ihe shadcw of the knw?

ludicially determined cases sre jusd a drop in the ooean of all parenting arranpements reached in sny gheen
year bebween parents who do not live together. Whst i happening in the general poplation

After the 3006 reforms, there was a significant increase in wmlmmﬂummm sepurabed
parents. The trend had nonetheless besn teen for many yedrs befone this.™ The jury remaind cut on whether
MMWHWHHMMMMMMnlmHhM
redorms. ™ Some dits suggests otherwise.™

Even looking anby at new ihared care arrangsmaenits in the population that separated since 2006, 93% did nat
adopt an equal time srrangemient and BA% did mot adopt Bn Affanpement within the wider Australian
definition of “shared care’. Other fessarch indicates that shaned care arrangements are the least likely
parenting arrangement to have resulied from litgation, stcoeding to mothers” reports.” There It simply not
either an abundande or an epidemic of shared care in Australia [depending on one's point of view). Whaee
shared care BFAREEMERT aré mads, mostly The parents have not been involved in itigation,

indeed, equal fime arrangements, sven after the 2006 reforms, would appear 1o be lexs common tham in other
comparabile countries, inchading Britain.™ Across the population of separated parents, inchading those who
teparated many yoars aga, the préponderance of the evidence b6 that beveli of shased care in Australla are
relathvsly low. In 2006-07, nearly 8% of children who had a parent Bving elsewhere had a shared care
snranpement of 15% of nights or more with esch parent. 4% were in an egqual Eime arrangement.”

Contradt thode gensral populstion siatlstics with Britain™ In the most recent survey on this Bsue, invalving
rebponies fram 619 parents who were identified a3 having a dependent child ibvdng apart from them, 33%
repanied thal they tew their children weveral times per week, A lienher 14.6% said thiny 1w hem almost every
day, and 3% had an sl tme Eranpement.™

Nonethébess, it is reasonable fo wggess, from o the awallable evidence in Awstralia, that the keghiation
contributed to an incfeased pasreness and scceplance of shared Care arrangements a5 a viable and ‘nosmal
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option for parenting after teparation. The reguiremenl to consider arrangements for “sobitantisl and
sigritlicant’ time, that is, time that 15 nel just al the weskends and in school Ralidays, has been particalary
beneficial. The legislation had encourasged consideration of how non-resident parenmts whe live dase to the
other parent could be lrsolved in kaoking after thelr childeen during the school week, for example, 1aking
children to sfter-school activities of having care on non-wirslopnd days which fit well with the parenis” different
work schedules.

WwWhether 3 shased cate arrangement is possdble, and whether it will 1341 very leng, depends on a range of
factors pther than the L. As oiher Australisn research has shown, some familles thy shared care soon alter
mrﬂmmmmw]mﬂmm;nﬂmmﬁthlhtmﬂtnmmuﬂwmw

Prowimity Is a precondition for chared care, and wuch 39 arrangement may work for a while. However, if
the family homae has 1o be sold, or it ks not possile for the parents te alford Dao homes in the ares
whore aneo they Bsd only ene, ene o both parents will have to mowe o @0 bred whine housing s
cheaper. In fusstralia’s major cities, thote areas tend to be on the edges of the dty or beyond it, and 19
separatson has a centrifugal effect on many parents, scattering them threugh economie necesiity from
the more central sreas of 3 city to My owter edges of bayond. If one parent s tied to their ariginal
location because of work commitments or other such factors, the economic consequentes of the
saaaration may reean that parents come 16 Bve some dealande from oné Inother.

Sheved core arrangements in high-confiect fomilies

The ‘narmalisation” af shared care a3 an option, and its greater ooourrence in the popualation, has na doubt led
i mere problematic shared care arrangements than hitherto, in particalsr whisre the srrangement is inflesitile
and parent-certred, and hevel of communication between the parents are poor. There are also problematic
shared care arrangements In countries with legilation which i quite disimilar to Auttralia, for example
Britain® and Sweden™ In these countries, nothing i the legislation gives any indication that shared care is
particularly to be contidered s an option

Chared eare represerts @ campromise between competing claims for primary care, and 5o it §s unsurprising
that maryy of these problematic arrangements are made between parents in conflict, oftén thedugh mediated
BEFEEEERLL,

Clinical prychologint By Jenn Mcintosh and formes Family Cewnt jadge Richard Chisholm expressed particular
caution about shared care arrangements in high conflict families, based upan Rndings concerning children’s
wellbeing In Mcintosh's clinkcal sample.™ Mcintoah found that shaned care was a risk factor for poor mental
health whiere ihiere was high, cngoing condlict between their panents. Conversely, childrin seemed most liely
ta benedit from shiged care anangaments whera there mwlrﬂhdmﬁriﬁnﬂﬂ' findings have bean
reschid in another major study of shared care in Austratia "

while high bevels of condlict ane problematiz for childnen wiatever the amount of lime the non-resident panend
spench with the chéddren, it ks particularly problematic in shaned cane arrangements ghven th gréater degroe of
interaction batwien parents that is typically neseded,

What ean be done to make it less likely that paeents will agree on shaned eare ag 8 compromize when the
refationship between them i highly conflicted and levels of coeperation ang poor? It fdy B that going back to
# strong sole custody or sela residends Rorm In which fathers can only expect to get primany residence or
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shared care whan the mother 1s demanstrably unfit, would assist in that policy goal. This would need to be
combined with generous legal ald provizkon to agist mathers 10 atsen their claim for sole residence in the face
of a competing spplication by the father, That would certainly allocate most of the bargaing chips in
regotiation to mothers and make i bess likely that they would feel 8 miead 1o COMpromise By REnstng on Some
form of shared care.

But that world has long since gane. Generows kegal ald is no longer going to be available in Britaln." There is
alto no point harking back 1o same golden age of a de facto maternal preference for sole custody. The Children
At 1989 marked the beginaings of 8 move away from a sale custody nodm in Britain, and Audtralia |ater
fallowed,™ Most fathers no longer accent being rebegated to the role of occasional visitor in their children’s
s alter weparation ™ The evidence from international research is also that substantial propartions of
children want to spend more time with thlr fathers after separation than they do."

mtmwwmmmtlnmmmm:mmmmmﬂwﬂnmmwh
fistpaiing that a shared cine FETangement must be ‘reatonably practicable’ and previding guidance on whien
Hulrn]muﬁ.m;mrmlmdwmmmepmﬁﬂwnﬂmmn‘rummt:mdwufm
parents to implement & thared cane srangement, their ability to communicate with one another, and the
likeky impact of the shared care arrangement on the child ™ This can be used by mediators and Lawyers Lo
’mlmmtﬂmmiwﬂlmﬂiﬂdﬂuﬂﬂmanqmmmmmmm
such guidance. The ‘welare” checklis ks a wseful but somewhat generic lisz of factors that applies in both
public law and private lew caces mummnumlmmuwﬂhhmmm
BrfaNgemEnts may atit the Courts in private law matters, not kast in assessing when shared care i3, and &
mal, an appeapdate optien,

7. Did the 2006 refarms lead 1o @ greater risk of violence or abuse?

Violenoe 18 & pervasive and common problem in mtimate relationships, Family viclence and abuse |5 one
mmmwmmmuummwﬁﬂmtmwﬂlﬂ pafents report Such & Ristory.
The Australian Instiute of Family Studies in its evaluation of the 2006 reforms, found that 26% of mothers and
17% of fathers reported being physically hurt by their partners. & further 39% of mothers and 6% of fathers
repodted amsotional abuse defingd B terma of humation, beltiling suits, property camage and threats ol
harm during the eourse of the relationship ™

The 2006 leghlation did much 1o address the issue of Family vickence, bullding upon substantial legishative
action In 1585, The 2006 amendments made it clear that the presumngtion of equasl shared parental
responsilility does not apply If there are reasonable grounds to believe that a parent of the child (or 3 person
mhuviﬂ'rurmﬂh:hld:m-ﬁpgﬂmm of thes child ar famidy vickence.™ The legislation also
sLabes that

In considering what order to make, the court must, te the extent that it is possible to do 30 consistently
with the chisd's best interests being the paramount consideration, ensure that the order_does not
EAPOAE 3 PErLan 1o an wnacceptable ridk of family viplence,

That is, the Coust must consider specifically how to protect mothvers [and other family members) from wiolence
when making arrangerments about the children,

Tho AIES report indicated that a majority of respandents in all professsonal categorkes thought that “the need
ta profect chibdren and othes [amily members from hasm from Tamily violende and abuse s ghven adequate
prioeity™ in the family law system. However, a substantial minority In each professional category Teln
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atherwize.™ Many reascns might be advarced for the difficulty in desling adequatiely with Bsses of abuse and
wishence - the inherent limitstions irvolved in seekdng to restrain viclent behaviour in families by means of
court ardars, the cost and difficulty of litigation, the restictions on avadabity of legal aid, the meed 1o preve
the viplemge ar shuse in the face of denlal, the freguent sbience af corroborative evidence, the diision of
resspansibility In Australia between stabe and federsl systems, the attitude of judges, or the legislation,

Of all these possible ceuses, surpriingly the lowdest voies hawe been thote saying the leghlstion ls
Pesponsible, Bnd that wat mane changes o the legalation ane The andwsr Marvy wivocaies would say
uneguivocally that the 2006 réforms led to an Incréased riak of expodure of women and chilidren Lo wiockence
and sbise,” This view is not new. Academats and acvocacy GTOUPS Campaigning agdinst the very modes! and
benkgn changes ta the law I 1995 that replaced the language of "cusiody’ and "access’ with ‘residenta’ and
*eonkact’, made the asgament (hat any kegiilative change that suppeied the greater Involvement of fathers
would expoie women Lo & gresler ik of vislence ™ Parfament’s response to these arpumnts in 1995 was to

include in Lhe begililion numnsas strong provisions te sdovess the issug of domestic viokence in children’s
NP,

Those arpuments agairst legiilatie changs wierd run again im the lead-up 1o the 2006 refonms. Padliament’s
resporse to (MOSE concerns was fo add yet mone |egislalve Lnguage 1o emphaise the importance of
addresting wiolence and protecting children from Rarm. 540, the arguments were led after the 2008
amendmeents came in that the legislation exposed women and ehildren 1o @ greater ik of viglence and abuie.
tine af the conterns i that wamen in partioglar may feel pressared into accepting an nappropriate panenting
arrangiment whien they have significart salety concerms for themaehves of Thelr chiidnen becaase they el the
Lystem it weighted in faveur of Involvement by the nonsresicent parent ™

Howewer, there ks no reliabie evidence that the 2006 amendments have had the effect of putting any woenan,
enan ar child at greater risk of viclence or abuse as a consequence of provisions in the leglilation than they
would have been Bad the 2006 amendments not been padsed, Indeed it may very well B that pameniing
arrangemments whith aliow fathers a meaningful bvobmement in thiir childven's lves after separation will
actually reduce bewels of anger that could rewult in incldenis of post-separation violence. Nor is there any
wvidence of systamic failure by the courts to take proper aceount of isucs of domestic violence: when Lhe
evidenoe i predented (o them.

ona of the problems in this area b that 3 grest diversity of circumataness b included within the ore definitian
al & History of family visleres”, The sockal sciemoe evidence has now edtablivhed dhearly that there are differsnt
patbenns of familly violence and much viclence otours in the contest of peopls losing contral bn the course of
doemestic arpuments. ™ Th AIFS study Tound thad a kistory of Lamily vielente does not necessarly Impede
Trigndly of cooperative relaicnships betwesn (he parems folipwing separation. Siteen peroent of mothers
wha reported being physically hur by thelr ax-partner dufing the course of the relationship reported Frisnidly
relationships at the time of the interdew, and & farther 23.5% reported having 3 cooperative relationship,
While others reported distant or conflictual relationships, only 18.5% reported & continuing fearful
relationskip. Filty-five per cem of mathers and 500 of fathers who réported emotional abuse by their ex-

partner during the courts of the relationthap reported friendly of co-operative relationships by the time of
ifberiea.

8. The 1011 amendments

Be that 3% it may, the Australian government felt the need to respond o the lobby groups who were
concerned aboul domestic vialence by enaciing yet more amendments i the legislation in the family Low
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Lrgilation Ameadment (Family Viokenor and Gifeer Meosures) Act H:Il.."ﬁmnrrmﬁ'lﬂnﬂﬁ:mﬂh Ehé
emphasis in the Act on encowraging the imeolvernent of both parents in childnen's lives Tollowing separation
whetre this is of benelit 1o the child. The new amendments make changes at the marging of the 2006 relorms,
rather than at thes hear. Mowever, even [ thoy do Btle, If anything. to change the cuttoms of judiclally
determined cases, they will be beneficial amondmaents if they promate 3 greater degress of confidence bn the
dectsians of the famiby coiarts.

The major changes are the introdisction of 2 mew definition of family violence; a new prioritisation within the
primary ¢onsiderations, and certain ather changes to the sdditional consideratiand, im htumhﬁ!.uhu it in
thse gy imberestt of the child. The other chianges s mainky to legislative provisions aboul process.

In datermining what i5 in the best interesis of the child, (e new L directs oourts bo g greaber welght to
thie pratection of children from hesm then it does to the benefit to the child of having & meaningful
redationthip with both of the child®s paremls, Howsewer, (e interpretation of the imtentions of Parllament lin this
regard is pod witheut difficuity, The interpretation gheen by the Nongnove Comemiztee assumes that s600C[2Kal
requites the eourt to try to achiswe a meaningful relatiorehip with both parents. That is not actually what it
says of how it has been interpreted by the courls. Section 6OCCI2Ha) reguires & factual assessment. 15 it

poasible, in the cirumatances of 1his case, for a chéd to have a meaningful relationthip with both parents and
will he or she benefit therefrom?

Th legilation may aesume that childien »8 benelly Hum;mﬂnﬂullm with otk parents bul mot
that a meaningful relationship I3 actually possitabe in every situation.™ |t may well be that cne parent lacks the
necesEary commetmant and capacity to provide a parental relationabip that i mesningful to the child, or that
the relationship betwesn parent and child has imetrievably broken down,™ The child may not be able to have
a meaningful relationship with an abutive or violent parmnd. Thus whire thene are current conoms about
violence and abuse, any consideration of the benefit to the child of 3 meaningful relationibip with Eath
parents may well lead 1o the same condusion as considaration of the need to protect the child from hasm.

9. lithere b case for change In Britalnd

It is clear that tha Norgrove Commiites’'s msconceptions abowt the pasition in Augtralia played a significant
rede in 3 uhimate recommendation about legslathee amendment to the Children At 1989, Thit |4 Aot 1
criticise the Committee mor to detract from the excellent work @ did owerall The law of parenting afber
separation I3 a difficuli, sersithee and contetied anea of public policy. it is net easy to som oul the wheat from
mmnlnmammhm:ﬁhm.wwm;m therd if D Substitute for
evidence-intormed pescy,

B If the Begurments 3gaingt changs put farward by the Nodgrovs Committes cannot survive earehul soniting,
1hiere 1% nonethedes @ respectable arguensnt 1o be made that no change to the law is needed. Levels of shaned
care are almoit certainly higher In Britain than Austrafia even with it existing legislation. Amending the
Children Act 1989 might mun the risk (hat there will be negative effects. Mo new initiative in public policy is
wilhout amy Fisk, Sihmisiond made 1o the Rodgrove Commitee clearly reflected that an:-i-eh'."' ¥iet the
Horgrowe Committes could offer no cogent argements or reliable evidence to jusiily those concenns.

Angund the warild, egilalve statements of the kind it was considening are commonplace and operate without
difficulty. For many years, Canada’s Dhsgrce At has conalned @ pronision that in making onders for cusiody
and acoess, “rhe count shall ghee effect 1o the principle that amunfmemrﬁemumum
conlact with each spouse as s consistent with the hest Inferests of the child =™ The sy did mob fall in.
Similaely, in dewersl U5 orisdictions, of which Californda is one -lumpll“ the law stated it i public palicy 1o
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endure that children hawe frequent and continaing comtact with the Ror-resident parent unless it is contrary te
the children's besk interests, ™

The cose for change

5o |5 amy change needed 1o the Children A7 What may be oboerved a1 beast is 1hat theve is clearly now, and
his for & long time been, a significant body of public opinion, including professional opinion, that considers the
farw o not cummently strike the dight balance, That ts reflected in the majority of tbenistiang 1o the Nongrove
Coemmittee, "™ Evidently, the Governmant is also of the view that some change ks needed. ™

it s Impartant that, &5 far a2 possile, the law of the lnd commands confidence and general acceptance. The
differied and disgruntied may be repeatedly assured that e L i fine ac it b but f the only reyponse from
thelr government 5 to tell them to el cabe, the result may be oivil disorder. Even i leghlation were (o be
amended 1o state principles and values that align with the case Law, that may in tsel be of value in impraving
public confidence in the family justice system. One of the benificial aipects of the Australian legiiation ks that
the emphasis which i5 given to the invohement of bath parents in children's lves even. after relationship
breakdown is strengly in accord with community values. "

It ks atsn somewhat questicnable that the case law in England and Wales currently ghves sullicient emphasis 1o
the Importanos of Botk peremts in chidren's lives. The law on relocation for example, has been the subject of
considerable criticism by family law specialists and even judges,™ and it ks only showly evalving from a position
of relativaly Emle weight 1o the importance to children of maintalning @ relationdhip with bath
parents.”™ While there may be some evolution of the law on leave to remove childven from the country, &
wokild appear that & proper jurlsprudence on leave to relotate within the British Isles remaing in fts infancy.
This bt an ares where statutory refarm may also be degirable,

Frenify kaw in @ fime of cutbocks

There is anather rexson for British family e legiddation now 1o provide more norms for settlement than have
been considered necessary in the past. With very substantial cuts to legal aid and the provision of free legal
advice In family law matters, the Govemment cught to be ghing seripus condideration 1o reform of
substantive family 9w te move away from broad judiclal discretion in beth children's cases and financial
maiiers.

If there 5 15 b 3 new smphadis on medation 1o fesche family Lw disputes, 1he time has come for Parliament
to assisme the primary responsibility for laying down nales and guaidelines that azsist bn dispute ressluticn,
rather than conferring 3 brosd discretion an the jadges and leaving them 1o make secial policy. It s simply not
sensible, for sxample, for rules an property division to be governed by broad judicial discretion when 5o few
people can Bffard to go belore the courts and 5o little financial help will be available for them to do 0. In
terms of property division, the rough juitice of fived ertitlements, or at least the eutablishenent of guidelines
that canstrain discretion, will provide much eene justice to the many than broad jedicial dicrition will provide
b T fiewe, IE will also do 50 91 much lowes cosl to people. Litigants canncd bargain in the shadow of the law if
the law casts no thadow, In this new contest, the recommendations bor Tamily law reform made by the the
Centre for Social Justice in its Boview of Family Law desene serious consideration.

Children's cates cannat Be dealt wih By ruler, But there are gererdl principles that can be aniculated.
Appropriately framed guidance in legislation may help paresis to resche post-separation parenting
arangEments more casily by establishing paindples sad norms which can help shape the way people view
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what it means for parents ta live apart.

IF reform is contemplated, what leisons then can be beanned from the Awstralian experiende, and what are the
pitfalls o avoid?

The Aistralian beglslation properly emphashes ihe rights of children to mainiain a relatiorihip with beih their
parents and others who are impartant to them, unless this i contrany to their best interests."™ This states an
IMBartant prnciple. Howewes, Il is important thal this principhs is not overstaied or oo widely applied. The
emphasis must be on malsiasning children’s relationships with parents, nol cresting them. There are
particularly difficull Biues when parents hawe never lived together. In Britain, 45% of 2l births were outside
mafriage In 20087 Less than two thirds of these ex-nuptial children are born to parents lving a1 the same
address. '™ Can the parents develop a cooperative joint parenting relationship when they have never known
wihak it is 1o Inee togethier and ralse the child as 2 couple? & it to be presumed that children will benefit from a
relatiorship with a parenl wihom they da net know through the intimacy of the daily child-care tasks that ocour
reatusradly Im misst intaen Pamiiley

Thii 5 an anga whene Ausbraban e fails 1o make adequate distinctions. in 1955, principles wene introdwced
that “children have the right to know and be cared for by both their parents, regardhess of whether their
pansnts de madiied, separated, hawe never married o Rive mever lived together™ and that they “have a rght
to spend time on @ reguler basis with bath their parents.* ™ Many disputes in the family courts in Australia
corcern infant ehildien of parents who have never Twed logether. Mon-resident biological fathers may in
many ades repretent polentially imponant socdal capltsl to children i & relationship can be established and
malnEalned, bt it ought nod to be presumed that childnen will bere it from a joint parenting relatianship when
Ehetste 4 i sty of family life between the parenis.

2 Aveid prequmptiont about time

The Parlamentary Committer in 2003 was cesr in it recommindation that there should be no begal

presumption B faveur of equal time or indeed ary other patiern of post-separation parenting. The Morgrove
Committes took & similar vew, and rightly 5o,

Shared care will abways be & minority parenting anangement, There ane many non-resident parents fior whom
the traditionsl resldencefoontact model is the only reslisilc option, Fathers whose orientation towards the
world of work makes A dilficult to take on the primary care of children for significant periods, espedally during
sihbel halidays, are likely to recognize the sense in 8 traditionsl ressdence/contact arrangement. 5o toa may
those fathers whose parenting skills se Insufficiently developed 1o make them satisfactory custadisns of
children for lang perdods of time following separation. Geographical distance between homes when one or
other patent has ralocated afber separation may make ertensive contact impractical. Lack of switeble
accommadation for the children may also limit the capacity of the non-resident parent to have the childnen
sbay cethight. Shared parenting might be an opliral arargement lfor some families if 1 could be managed,
but the logistics and expente of daing 20 may mean it i oul of the reach of many separated parents. For these
reaions, theve tan be no cne-size-fits-all policy for past-separation parenting.

3. Avoid bifercation in the biw of parenting after separation

The 300G amendmenis to the Famly Law Aclt In Ausiralia adopiled an approsch that had noi been
recommended by the Palismentary Committee or any expert body. Two primasy conslderations were
erundlated, one invvoling the mainienance of relpbondhing with pareni thil Bre moaringful Lo the child the
otber involdng pretection from harme Prof. Richard Chisholm has argeed that this bifencation &
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unferunate:™

Good pareniting can be compromised by other thirgs In addition to vickence and abuse. A parent may be
disabled from nesponding propeily 1o a child's meeds by reason of adwerie mertal health, of physical
hiaith. A pasent may be indifferent ta a child, and leave the child unattended for long periads; of seriously
reghect the child. A parent may Lack the necessary dedication and skills 1o respond 1o the special needs of
3 seversly handicapped child. Parents may each be capable and willing parents in many ways, but the
eonflict between them might be such as to distress and damage the children. in these and many other
shuations, difficult Hiues may arlie In deteimirng what smanpements will be best for children, sven
though the profilurss might not fall within categories such &1 “wolence” or ‘sbute”.

For these reasons i may not help 5 the identification of the child's best interests If the law appears o
aisu e that there are two basic types of cate, namedy the ordinary cate, and the case imvahing violence o
abuss.

He obssrved that i may well be appropriate to state these themes as part of the general principles of objects
of the Act, bul rot & primary consigerations in determining what |5 in the best mberests of B child. To da 50
may ehscuee 100 many other Bsues that compromise good parenting.

Thets Hgegroe Commnitlis peo podal, made i it intenim report, llewise risked that kind of Bifurcation.

10, Towards meandnghul reform of the Children Act

Ther ade AumMEnat ways in which the Children Act 1989 could be amended o state mane cearly the prindiples
and norms that sught to guide parenting arrangemsents aiter separavion. If a iraditional approach to legislathee
drafring i acopted, this will iwohee giving guidance Lo jwdges on how to dedide the cases bedore thism in the
hope that some slivers af lght will flter through to the sowls who crouch in the shadows. If that is the
preferred approach, then the propasals made by the Centre for Social Justice to amend .11 of the Children
At have much to commend them,

it mary be, howessr, that it is Bme now 10 move awdy Trom 2 eourt-centrie approach to famiy justce in favour
of 3 cammunity-centric approeach 1o Tamily relationships. That is, the courts that decide 5o very few cases (and
atypical cases) at such great expense, should na langer be placed at the centre of the unirerse of family justics,
with arganisstions like CAFCASS playing an arcllary ssppart role. This i3 the most important lesson freen
Rapstrala, which invested in 3 network of Family Relationahip Cenres all over the couritry 1o b the front-line
services in assiiting parents 15 work out diffsculties in post-separation parenting arrangemants.™ This was
supported by legislation drafted to spesk beyond the eourts, and through voices other than judges and
Ieryers,

Legitlathe reform in Britain could begin to articulate a different conceptualation of the relationship between
counts and the wider comenunity in terms of assisting paremts to dévelop parenting plang that accord with
legislmively declared principles and objcrtves.

CAFCASS might, when the fiscal situation of the country Improwes, evolwe to become & o mmunity-based
mediation and counselling service for paronts who live apan, educating the commanity about children's needs
and rights after parentsl separation, assisting parents 1o make arrangemeants wiich are age-appropriale ared
suitable in the cireematances of the cate, helping parents to adjust those arrangements as time goes on, and
writing famiily reports (o asisl & court I veed be. Alematively, that work could be done b non-government
arganisations funded by government.'™ In this way. the very large amounts of legal 3id money cummently
directed towards hegal athvice ant assilance on parenting arrangements after separation, could be redirected
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o fund educaiors, mediators and counsellon to asist people with their relationshigs. That may be Bath more
aflective and much better value for money. 1 is all very well having begad advice on what 3 judige might do with
his o¢ et broad discration, bt this i only of much value if people can afford to bring their case before 8 judge
lor deckslon, as an alteinatnvg b delibement,

That i a longer-term praspect, and naw b not the time in post-GFC Britain. Howewver, amendmani of the
Children Act could begin the process of shifting foous.

How might the Children Act be different if, instead of Part Il of the Act being headed “Orders With Respect To
Children | Family Proceedings”, rather, & new Part were insened called “Principles for Parenting
Arrangements when Parents Live Apart™? The principbes coubd then be cxpressed as foliows:

Counieliars, mediators, lwyers and other professionals should have rigard 1o the following principles
in assisting parents to develop parenting plans when they da not five together:

(1] Childeen have a right 16 maintain relationships with parents and other family members wha are
impomant to theen, wnless this s detrimental to thelr wellbeing.

{2} Children have a right to pratection frem hanm.

{3) Children who have formed a close relationship with bath parents prior to the parents’ separation
will argEnarly benafit from having the substantial involvernent of both parents in their lives, except
when restrictions on contact are needed o protect them from abuse, vickence or continuing high
caniflict.

{4} Farenting arrangements for childnen cught 1o be appropriate to their age and stage of dewelopmant.

{5) Parenting arrangements for children should ot expose 2 parent or other family member to an
undiceptable risk of famiby violence.

(6] Arrangements for substantially shared care should not be made wnless they are reasonably
practicable and likely to benefit the child, taking account of the distance between the parents’ hoamies,
the level of conflict between the parents, the ability of the parents to communicate and to coaperate,
and the age and developmental needs of the child

This woisld leave the walfare checklist used by judges to decide cases unchanged, although judges should also
be directed to have regard 1o these pringiples in dedding whathar to make orders under 5.8 or 13 of the Act,

That would certainky be meaningful reform, but legislative change b not for the faint-hearted. Lobly groups
will 5o doubt clamour for attention, there will be apocabyptic visions about the end of the world If changes to
the law are made, and yes, any reforms risk being misunderstood. Awstralia in 2006 embarked on 2
comprehensree package of reform, of which the prevision of free education, advice and mediation through the
Family Relationship Centres was by far the mast Imposiant. Ary raformn of the Childeen Act 1989 meeds to be
adsated to the droumstances existing now in Britain, and to the fesources that are avadable 1o assist parents
wivg e apa
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